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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 


Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et,seqg.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘‘Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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Agricultural Marketing Agreement Act, 1937 


FITCHETT Bros., INc. AMA Docket No. M 2-70. Order deny- 
ing request for reconsideration 


VERNON COOPERATIVE CREAMERY ASSOCIATION. AMA Docket 
No. M 61-4. Diverted milk — eligibility for pooling — 
Delivery — as defined in the Act — Producer-settle- 
ment fund — repayments to — Repayments — refund 
ordered — Claim for payment — amount for March 
1976 to be determined and paid 


(No. 19,015) 


In re FITCHETT BROS., INC. AMA Docket No. M 2-70. Decided March 14, 
1979. 
Order denying request for reconsideration 


Mac D. Levin, Hackensack, NJ, for petitioner. 
John Vetne, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


Petitioner’s request filed March 8, 1979, for reconsideration of the 
Decision and Order filed in this proceeding on February 22, 1979, refers 
to no matters that were not considered by the Judicial Officer in the De- 
cision and Order previously filed, and is therefore denied. 
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(No. 19,016) 


In re VERNON COOPERATIVE CREAMERY ASSOCIATION. AMA Docket No. 
M 61-4. Decided March 16, 1979. 


Diverted milk — eligibility for pooling — Delivery — as defined in the 
Act — Producer-settlement fund — repayments to — Repayments — refund 
ordered — Claim for payment — amount to be determined and paid 


Where the amounts paid to petitioner for January and February 1976 from the producer- 
settlement fund were ordered repaid and were repaid, and said payments are deter- 
mined as valid, the amounts repaid by petitioner for the two months are ordered to 
be refunded. Petitioner’s claim for the amount due from the producer-settlement 
fund for March 1976 will be determined and paid as stated in the order herein. 


John A. Campbell, Administrative Law Judge. 
Ralph K. Morris, St. Paul, Minnesota, for Petitioner. 
Alexander Samafol, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Agricultural Marketing Agreement Act 
of 1937 as amended (7 U.S.C. 601 et seq.), in which Chief Administra- 
tive Law Judge John A. Campbell filed an Initial Decision on November 
3, 1978, granting the relief requested by petitioner. Respondent ap- 
pealed to the Judicial Officer, to whom final administrative authority 
has been delegated to decide the Department’s cases subject to the Ad- 
ministrative Procedure Act (37 F.R. 28475; 38 F.R. 10795; 42 FR. 
4395). ' 


Oral argument before the Judicial Officer, which is discretionary (7 
CFR 900.65 (b) (1) ), was requested by respondent, but is denied inas- 
much as the issues have been thoroughly briefed and oral argument 
would not seem to be helpful. 


Upon a careful consideration of the entire record in this proceeding, 


' The office of Judicial Officer is a career position established pursuant to the Act of April 
4. 1940 (7 U.S.C. 450c-450z), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act reg- 
ulatory program). 
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the Initial Decision is adopted as the final Decision and Order, except 
that the words “and because that milk was producer milk during the 
prior month” are added to the last sentence on p. 10 of the Initial Deci- 
sion. Additional conclusions by the Judicial Officer follow Chief Judge 
Campbell’s conclusions. 


CHIEF ADMINISTRATIVE LAW JUDGE'S DECISION 
(AS MODIFIED) 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 et seq., 
hereinafter referred to as the “Act”), instituted by petitioner, a handler 
subject to Federal Milk Order No. 61, hereinafter referred to as “the Or- 
der” (7 CFR 1061). Petitioner challenges the determination of the 
Market Administrator that milk of petitioner’s members was not pro- 
ducer milk under the Order for the period January, February and March 
1-26, 1976. The milk was reported as diverted under the Order, but was 
not eligible for pooling, according to the Market Administrator, because 
it was not delivered to a pool plant at least one day during the month, as 
required by section 1061.13 (d) (1) of the Order (7 CFR 1061.13 (d) (1) ). 


Oral hearing on this matter was held on July 12, 1978, in Minneapolis, 
Minnesota. Petitioner was represented by Harold Jordan, Esq., and 
Ralph K. Morris, Esq., Doherty, Rumble and Butler, 1500 First National 
Bank Building, St. Paul, Minnesota. Respondent was represented by 
Alexander W. Samofal, Esq., Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. At the close of the 
hearing the time was fixed for the filing of briefs. 


Pertinent sections of Order 61 applicable to this proceeding are: 


“§ 1061.9 Handler. 
‘Handler’ means: 
(a) Any person in his capacity as the operator of a pool plant(s); 


(b) Any cooperative association with respect to producer milk which it causes 
to be diverted for its account from a pool plant of another handler pursuant to 
§ 1061.13; 


(c) Any cooperative association with respect to milk of its producers which is 
received from the farm for delivery to the pool plant of another handler in a 
tank truck owned and operated by or under contract of such cooperative associ- 
ation; ...” 
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ke * 


“§ 1061.12 Producer. 


(a) Except as provided in paragraph (b) of this section, ‘producer’ means any 
person who produces milk in compliance with the Grade A inspection require- 
ments of a duly constituted health authority which milk is received as producer 
milk at a pool plant, or diverted pursuant to§ 1061.13.” 


a 


“§ 1061.13 Producer Milk. 
‘Producer milk’ meens the skim milk and butterfat in Grade A milk: 
(a) Received at a pool plant directly from a producer; 
(b) Received at a pool plant from a handler described in § 1061.9 (c); 


(c) Received by a handler described in § 1061.9 (c) from producers in excess 
of the quantity delivered to pool plants; or 


(d) Moved as diverted milk, subject to the conditions in paragraphs (d) (1), 
(2), and (3) of this section, from a pool plant to a nonpool planf that is not a pro- 
ducer-handler plant. ‘Diverted milk’ means, for any month, milk produced by a 
dairy farmer which a pool plant handler or a handler described in § 1061.9 (b) 
caused to be moved from the farm to a nonpool plant that is not a producer- 
handler plant if such milk is claimed as producer milk and the following condi- 
tions have been met: 


(1) During the months of February through August a cooperative association 
handler pursuant to § 1061.9 (b), may divert for its account, without limit on 
the remaining days, the milk of any member who was a producer during the 
previous month or whose milk is delivered to a pool plant on at least 1 day dur- 
ing the current month. During the months of September through January such 
handler may divert as producer milk the milk of any member producer whose 
milk is delivered to a pool plant described in § 1061.7 (a) on at least 1 day 
during the month except that the aggregate quantity of producer milk diverted 
by such handler shall not exceed the quantity of milk delivered during that 
month by all its member producers to pool plants described in § 1061.7 (a); 


The final decision of the Under Secretary which preceded the issuance 
of Order 61 in 1969 contains the following with respect to diverted milk: 


“Only milk of dairy farmers whose status as producers was established in the 
previous month or whose milk is received at least 1 day during the current 
month at pool plants should be considered as producer milk when it is diverted. 
This delivery to a pool plant is necessary to establish that such dairy farmer is 
associated with the market and thus is a qualified producer. (emphasis added) 


* * & 


Diverted milk claimed as producer milk when delivered to a nonpool plant 
should not exceed the quantity of milk delivered to pool plants during each of 
the months September through January. These months correspond to the 
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months in which distributing plants would be required to dispose of 20 percent 
of their Grade A receipts as Class I to attain pool status.” (34 F.R. 3815, March 
5, 1969.) 


FINDINGS OF FACT 


1. Petitioner, Vernon Cooperative Creamery Association, was at all 
times material herein a cooperative association incorporated under the 
laws of the State of Minnesota, with its principal place of business 
located at Hayfield, Minnesota. 


2. At all times material herein, Petitioner was a handler as that term 
is defined in section 1061.9 (c) of the Order (7 CFR 1061.9 (c) ). 


3. Little Dutch Mill Dairy, hereafter called Little Dutch, was a small 
bottling pool plant which processed about one and one-quarter million 
pounds of milk annually. It obtained its milk supply from three or four 
producers. The producer milk was picked up at the farms every other 
day in the Little Dutch bulk tank truck. Upon return from the farms to 
the plant, the tank truck was parked within the plant. 


The manager of the bottling plant testified about the handling of milk 
stored in the tank truck in this manner: 


“A. Well, like if it is on a Sunday we pick up from producers, we would hold it 
over or even a Saturday, we would hold it over until Monday morning for proc- 
essing Monday morning. 


Q. Well, now, this truck you say was used both as a pickup truck and as a hold- 
ing tank, how is it used as a holding tank? 


A. Well, like I say, after we held it over until the processing day, we had a per- 
manent installation of an agitator on a tract that would move over the manhole 
on the bulk tank and we’d proceed to agitate it and hooked it up to the pipeline 
leading to the positive milk pump which fed the tri-processing machine which 
delivered the clarified separated standardized milk into the pasturizers. 


Q. Where was the tank situated when you were doing this? 


A. We had a special room in the plant where we backed this bulk tank into 
where the pump and agitator was located. It was built the same way as the rest 
of the plant, same kind of ceiling, same kind of walls, same kind of floors.” (Tr. 
72). 


In short the plant’s bulk tank truck was used by the bottling plant in a 


dual capacity—as a farm pickup truck and as a holding tank for raw 
milk. 


4. Having lost an earlier Class I outlet for its milk, petitioner sought 
to qualify certain of its Grade A dairy farmers as producers under the 
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Order in accordance with section 1061.13 (d) (1) of the Order. In Janu- 
ary 1976, Petitioner shipped in its own tank truck approximately 18,856 
pounds of its members’ milk to the premises of Little Dutch. This milk 
was pumped into the dual purpose tank truck belonging to Little Dutch 
which was parked in the area described in Finding 3 and a portion was 
then pumped back into petitioner’s truck. Eight hundred sixty pounds of 
milk were actually used by Little Dutch in its operations. Seventeen 
thousand nine hundred ninety-six pounds were pumped back into peti- 
tioner’s tank truck. On the basis of the 18,856 pounds of its members’ 
milk pumped from its truck into the Little Dutch truck, petitioner 
claims that one day’s production of milk of its members was delivered to 
a pool plant and that it was entitled to have 37,713 pounds of member 
milk production included in the pool for the month of January 1976, in 
accordance with the diversion provisions of the Order. 


5. Initially petitioner’s claim was honored by the Market Administra- 
tor and petitioner’s January 1976 milk was pooled. However, after an 
audit of reports submitted by petitioner, the Market Administrator in- 
formed petitioner by letter dated May 24, 1976, that he was disallowing 
petitioner’s claim because the milk of the producers involved was not de- 
livered to a pool plant on at least one day as specified in section 
1061.13 (d) (1) of the Order. The 860 pounds of milk which was actually 
utilized by the plant was considered by the Market Administrator to be 
producer milk as that term is used in section 1061.13 of the Order. How- 
ever, the 17, 996 pounds of milk pumped back into petitioner’s truck 
from the Little Dutch truck was not considered by the Market Adminis- 
trator to be a receipt at the Little Dutch plant. Accordingly, petitioner 
was required to repay into the producer-settlement fund the amount it 
had received from the fund for January 1976 ($113.14). 


6. During the month of February 1976, a similar transaction, as de- 
scribed in Finding of Fact 4, occurred between petitioner and Little 
Dutch. Petitioner reported one day’s production of milk of its producer 
members delivered to Little Dutch amounting to 11,495 pounds. This 
milk was pumped from petitioner’s tank truck into the Little Dutch dual 
purpose tank truck which was parked in the area described in Finding 3. 
The milk was then pumped back into petitioner’s truck. On the basis of 
that delivery petitioner claimed that it was entitled to have 589,275 
pounds of milk pooled under the order for the month of February 1976. 


7. This milk which was reported for February was also initially 
pooled. However, after the Market Administrator’s audit, petitioner was 
informed that his claimed deliveries to the plant of 11,495 pounds of 
milk was not a “delivery to a pool plant” as that term is used in the 
Order. In light of his decision, the Market Administrator disallowed all 
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of the milk reported by petitioner for the month of February 1976 and 
required a repayment of $6,066.69 to the producer-settlement fund. 


8. On March 26, 1976, petitioner delivered milk of its member pro- 
ducers to the Little Dutch Plant. Unlike the January and February 
deliveries, the Little Dutch truck was removed from the plant premises 
and was replaced by petitioner’s truck. About 24,178 pounds of milk 
from petitioner’s truck were then pumped into the plant’s vats, which 
are normally used to store processed milk, and then pumped back into 
petitioner’s truck and returned to its manufacturing plant. The Market 
Administrator considered such delivery to be a receipt of milk at the 
Little Dutch pool plant and consequently 86,759 pounds of milk pro- 
duced by certain of petitioner’s Grade A members between March 26 and 
March 31 were considered producer milk and eligible for pooling. 


9. In support of a claim for $3,231.41 (para. 10, petition), petitioner 
offered a tabulation (Petitioner’s Exhibit 5) showing 560,037 pounds of 
milk diverted by 16 of its producer members between March 1 and 
March 26, 1976. 


10. Presently the Little Dutch Plant no longer picks up the milk from 
producer farmers. Its dual purpose tank has been replaced by a 
stationary holding tank. It would appear also from the record (Tr. 58) 


that petitioner supplies the milk for Little Dutch’s bottling operations 
and has established a more permanent producer association with the 
market. 


CONCLUSIONS 


Two questions are presented for consideration: 


1. Was petitioner’s milk delivered to a pool plant on one day during 
each of the months of January and February 1976 (in order to qualify its 
members’ milk as producer milk, eligible for pooling in accordance with 
the diversion provisions of the Order); and 

2. Is the petitioner entitled to press its claim for payment from the 
producer-settlement fund for member production and diversion of milk 
during March 1-25, 1976, based upon its delivery of milk to a pool plant 
on March 26, 1976? 


We answer both questions in the affirmative. 
I, 
The Market Administrator determined that the one day milk de- 
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liveries to the Little Dutch Plant in January and February 1976 
(Findings 4 and 6), were not receipts at that plant because the milk was 
unloaded into the plant’s bulk tank truck. The Market Administrator did 
not consider the truck a part of the plant and therefore the “receipt was 
not accomplished at the plant.” (Tr. 100-101). 


The fact that the truck had a dual purpose and was mobile was of 
concern to the Market Administrator (Tr. 117-118), particularly the 
prospect of its ever-changing status as the truck moved from one site to 
another. 


However the fact that the truck served a dual purpose here is no rea- 
son to deny producer status to petitioner’s members. When receiving 
milk the Little Dutch truck was located within the plant where the milk 
was pumped into the truck, and it remained within the plant so long as 
the raw milk was stored in the tank truck. 


Petitioner cites many early decisions in its briefs relating to receipts of 
milk at a plant. A recent decision by the Judicial Officer in Jn re 
Associated Milk Producers, 33 A.D. 976 (1974), reviews many of these 
earlier decisions and construes the term “receipt” favorably to peti- 
tioner’s contention. On the basis of the Associated Milk Producers 
decision, we believe the tank truck was a part of the Little Dutch plant, 
and the petitioner’s transfer of milk from its tank truck to the plant’s 
tank truck was a delivery and/or receipt at the plant, in January and 
February 1976. Actual use of the milk by the Dairy was not required by 
the Order language. (See also Finding 8). 


Il. 


With respect to petitioner’s claim for $3,231.41 regarding its milk 
diversion (560,037 pounds) between March 1 and March 26, 1976, re- 
spondent contends (proposed Finding 8) that the poundage figures are 
unsubstantiated estimates and that petitioner can not raise a claim for 
the first time in a 15 (A) proceeding. The poundage figures are contained 
in petitioner’s exhibit 5 which was received over respondent’s objection 
(Tr. 31-38). 


Because there was a delivery of milk to the Little Dutch plant (on 
March 26—Finding 8) on “at least 1 day during the current month,” and 
because that milk was producer milk during the prior month, petitioner 
is entitled to press a claim for payment from the producer-settlement 
fund for diversions from March 1 to March 25. 


Concerning respondent’s argument that the pounds of milk diverted 
(petitioner’s Exhibit 5) are raised for the first time at the hearing, uncon- 
troverted testimony in the record (Tr. 31 and 33-34) indicates that peti- 
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tioner was advised not to file the data with the Administrator. 


While we believe petitioner has a legitimate claim for the period 
March 1-25, 1976, there may be some question about the accuracy of the 
present figure. The Market Administrator should at least review the 
figures in Exhibit 5 and upon verification make appropriate payment to 
petitioner. In the event there is a lack of agreement by the parties con- 
cerning the accuracy of the March 1976 diversion figures the hearing 
will be reopened upon application of the parties to consider this matter 
further. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


At almost all milk plants, milk is pumped into tanks inside the plants 
prior to processing. However, at the Little Dutch Mill Dairy, the farm 
pickup truck was used in the same manner as holding tanks at other 
dairies, and the milk was processed directly from the pickup truck. 
Under the unique facts of this case, the pickup truck, when parked in the 
special room in the plant where the pump and agitator were located, was 
the same as the holding tanks located inside other plants. Hence peti- 
tioner’s milk was delivered to the Little Dutch Mill Dairy when it was 
pumped into the truck parked in the Dairy’s special room. 


Respondent contends that to regard such delivery of milk as a delivery 
within the meaning of the terms in the Order would defeat the purpose 
of the Order’s requirements, since petitioner’s delivery was obviously a 
sham transaction. That is, petitioner knew that the milk was not needed 
by the Little Dutch Mill Dairy, and petitioner intended to pump the milk 
into the truck and then pump it out again. 


However, the Market Administrator was not concerned with whether 
the transactions were sham, but only with whether the milk had been de- 
livered to the plant. The March transaction, accepted by the Market Ad- 
ministrator as valid, was just as sham as the January and February 
transactions. The milk was pumped into the plant’s vats on March 26 
and then immediately pumped back into petitioner’s truck. The Market 
Administrator knew that this was done by petitioner solely to attempt to 
qualify within the terms of the Order. Yet the Market Administrator ap- 
proved the March transaction. Respondent cannot recognize a sham 
transaction in March as valid and reject similar transactions in January 
and February as sham. ” 


* The transactions were sham in the sense that the delivery of milk to Little Dutch Mill 
Dairy was not to enable the Dairy to use the milk, but to enable petitioner to claim that the 
milk was “delivered” to the Dairy. However, there was no deception involved. The matter 
was discussed with the Market Administrator. Petitioner and the Market Administrator 
believed that if the milk was “delivered” to the Dairy, it was of no consequence that peti- 
tioner planned to immediately pump the milk back into its truck and take the milk back to 
its plant. 
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Since (i) the facts in this case are unique, (ii) what constitutes delivery 
to a plant may vary depending on the particular Order provisions at 
issue, and (iii) the Market Administrator was not concerned with 
whether the transactions were sham, this case will not be regarded as a 
weighty precedent in future cases unless the factual circumstances and 
Order provisions are identical with this case. 


It is hereby ordered: 


1. that the Market Administrator return to petitioner the amounts of 
$113.14 and $6,066.69, which had been paid initially to petitioner from 
the producer-settlement fund for the months of January and February, 
1976, and which subsequently were returned to said fund; 


2. that the Market Administrator accept and review the diversion 
figures contained in petitioner’s Exhibit 5; and 


3. that the Market Administrator pay to petitioner the sum of 
$3,231.41, or make the necessary calculations as to the amount to be 
paid to petitioner from the producer-settlement fund representing peti- 
tioner’s share of the pool for March 1-25, 1976. 
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Agricultural Marketing Act of 1946 


Hutton, WILLIAM H. I&G Docket No. 63. Gratuities — to 
federal meat grader — Illegal payments — authority 
for — Sanction 


NATIONAL MEAT PACKERS, INC., C & M PACKING CorP., and 
CHARLES D. OLSEN. I&G Docket No. 60. Order as to 
Charles D. Olsen 


(No. 19,017) 


In re NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING CORP., and 
CHARLES D. OLSEN. I&G Docket No. 60. Decided January 10, 1979, 
as to Charles D. Olsen. 


Order 


Marshall Marcus, for complainant. 
Raymond F. Zuetina, San Diego, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


On October 27, 1978, a Decision and Order as to Charles D. Olsen was 
filed with the Hearing Clerk. Subsequently, respondent Olsen, requested 
and received two extensions of time in which to petition for a rehearing 
before the Judicial Officer. The last extension expired on December 15, 
1978. 


Whereas respondent Olsen has not petitioned for a rehearing or recon- 
sideration, it is hereby ordered that the sanction as set forth in the Order 
of October 27, 1978, be fully reinstated and effective as of January 28, 
1979. 
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(No. 19,018) 


In re WILLIAM H. HUTTON. I&G Docket No. 63. Decided February 23, 
1979. 


Gratuities — to federal meat grader — Illegal payments — authozity for — 
Sanction 


Where respondent has violated the Act as set forth herein, meat grading and acceptance 
services under the Act are withdrawn from and denied to respondent for a period of 
10 years. 


William J. Weber, Administrative Law Judge. 
Marshall Marcus, for complainant. 
Michael J. McCabe, San Diego, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding instituted under the Agricultural Marketing Act 
of 1946 (7 U.S.C. 1621 et seq.) to withdraw meat grading and acceptance 
services from respondent William H. Hutton, and any establishment 
with which he has any significant relationship, investment or control, 
for 10 years because of his conviction of bribery of a Federal meat 
grader. 


Administrative Law Judge William J. Weber filed an initial Decision 
and Order on October 23, 1978, withdrawing such meat grading and ac- 
ceptance services for a period of one year. 


On December 8, 1978, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to the Administrative Procedure Act has been delegated (37 F.R. 
28475; 38 F.R. 10795; 42 F.R. 4395). * 


Both parties requested oral argument before the Judicial Officer, but 
the only issue on appeal is the severity of the sanction that should be im- 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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posed. Since the issue has been thoroughly briefed, and the case is iden- 
tical in all significant respects to In re Charles D. Olsen, 38 Agr Dec _ 
(decided October 27, 1978), oral argument would serve no useful pur- 
pose. The facts as set forth in the initial Decision are adopted herein, but 
the conclusions and Order are based on the Olsen case. 


EXCERPTS FROM ADMINISTRATIVE LAW JUDGE'S DECISION 


This is a proceeding to withdraw meat grading and acceptance services 
from William H. Hutton, respondent. It was instituted when a Com- 
plaint was filed October 20, 1976, by the Director, Livestock Division, 
Agricultural Marketing Service, which, after Departmental reorganiza- 
tion is now the Meat and Grading Branch, Food Safety and Quality Serv- 
ice. 


Originally, that Complaint jointly charged William H. Hutton, and his 
employer, Wright Meat Packing Company, Inc., with violations of the 
Agricultural Marketing Act of 1946 (7 USC 1621 et seq) and related 
regulations, concerning the grading of meat (7 CFR part 53). A Consent 
Order was entered on behalf of the corporate respondent, Wright Meat 
Packing Company, in I&G Docket No. 63, and FMIA Docket No. 28, on 
July 18, 1977. 


The purpose of this proceeding is to withdraw meat grading and ac- 
ceptance services from respondent William H. Hutton, and to deny such 
services to him and to any establishment operated by him, or to any 
establishment where he is an officer, director, partner or substantial in- 
vestor, and has any authority with respect to the establishment, or with 
respect to any livestock or livestock product(s) in which he has a contract 
or other financial interests. 


A hearing was held in San Diego, California on August 16, 1978. Com- 
plainant was represented by Marshall M. Marcus, Office of the General 
Counsel, U. S. Department of Agriculture, Washington, D. C. 20250. Re- 
spondent was represented by Mr. Michael J. Mc@abe of the law firm of 
Savitz & McCabe, San Diego, California 92101. 


I 


Respondent William H. Hutton is an individual who resides at Cardiff 
by the Sea, California. He was an employee and agent of Wright Meat 
Packing Company, 2510 Cleveland Avenue, National City, California 
92050, from the spring of 1969 through October 1976. 


On or about January 23, 1976, William H. Hutton was indicted for vio- 
lating 18 USC 201 (b) (1) and 18 USC 201 (f) on numerous occasions be- 
tween July 1971 and March 1975, by giving things of value (money) to a 
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federal meat grader for and because of official acts performed and to be 
performed by said meat grader at Wright Meat Packing Company. These 
actions were contrary to law and related regulations. 


In June 1976 William H. Hutton pleaded guilty to three violations of 
18 USC 201 (f) between July 7, 1971 and February 1972, by giving 
things of value (money) to a federal meat grader for and because of of- 
ficial acts performed and to be performed by said grader at Wright Meat 
Packing Company. These “gratuities” were given to the federal meat 
grader contrary to law and related regulations. 


Respondent William H. Hutton’s conduct with respect to the giving of 
illegal gratuities to a federal meat grader violated section 53.13 
(a) (1) (ii) of the regulations (7 CFR 53.13 (a) (1) (ii) ). 


The corporate employer, Wright Meat Packing Company, also pleaded 
guilty in Federal District Court to violations of the law based on re- 
spondent William H. Hutton’s actions. 


Respondent William H. Hutton received direction, approval, author- 
ization and funds to make those “illegal gratuity” payments from a se- 
nior corporate officer of Wright Meat Packing Company. Respondent 
William H. Hutton acted on behalf of his corporate employer and within 
the scope of his employment in making those “illegal gratuity” payments 
to a federal meat grader. Respondent William H. Hutton received little, 
if any, direct or personal benefit from having made the “illegal gratuity” 
payments to a federal meat grader. 


While both Respondent William H. Hutton and the corporate em- 
ployer Wright Meat Packing Company were indicted and found guilty of 
violating the law, the corporate officials who authorized, approved and 
directed that corporate funds be made available to respondent William 
H. Hutton to make the payments, were not indicted for criminal miscon- 
duct. Nor have they been the subject of administrative disciplinary ac- 
tion to withdraw meat grading and acceptance services from them. 


II 


The essential facts upon which the violation is based are undisputed, 
but there are substantial differences with reference to the nature of the 
violation, and any mitigating circumstances that may be applicable. 


Respondent William H. Hutton was charged in alternate counts with 
violation of 18 USC 201 (b) (1) and 18 USC 201 (f). The first is a more se- 
rious criminal violation of bribery, ‘ wherein the payments were accom- 


1 18 USC 201 (b) (1) carries a potential fine of $20,000 or triple the value of the things 
given, whichever is greater, plus imprisonment up to 15 years. 
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panied with a corrupt intention to influence the way the meat grader 
performed his functions. The latter is a lesser included offense ? of giv- 
ing illegal gratuities to a meat grader and no specific intent factor is 
necessary for a violation. 


Economic pressures * exerted by a malefactoring federal meat inspec- 
tor causing the meat packer to make defensive payments, may constitute 
a defense to 18 USC 201 (b) (1), but they are irrelevant to a charge under 
18 USC 201 (f). United States v Barish, 365 F2d 395, 402 (CCA2 1966). 


These indictments involving respondents were a part of a larger prob- 
lem involving some fifteen (15) meat graders, twenty-two (22) meat 
packing companies and thirty-two (32) meat packer employees in the Los 
Angeles area, plus additional meat packers, their employees, and meat 
graders in the San Diego area, as well as some near Phoenix, Arizona. 


After the criminal matters were terminated, administrative discipli- 
nary proceedings were instituted to withdraw meat grading and accept- 
ance services from the meat packers and their employees who had en- 
gaged in this practice. 


The federal meat graders were fired from their federal meat grading 
jobs, in addition to the criminal actions which were brought against 
them. 


In December 1975 ‘ there were twenty (20) administrative proceedings 
pending to withdraw meat grading and acceptance services, and eight- 
een (18) administrative actions pending to withdraw federal meat in- 
spection services, from twenty-two (22) meat packing companies in 
southern California. They were made the subject of a Joint Motion to 
Stay Proceedings on the grounds that: 


“All of the above-captioned actions arise out of essentially the same circum- 
stances and involve many common questions of law and fact. On December 16, 
1975, the parties opened comprehensive negotiations aimed at resolving these 
actions through settlement, and all concerned have expressed a strong desire to 
reach a mutually acceptable resolution. 


At this point, both the complainants and the respondents wish to devote full at- 
tention to these critical settlement negotiations. In order to allow the negotia- 


2 18 USC 201 (f) carries a potential fine of $10,000 and two years imprisonment. 


* Respondent contends that the meat inspector inspected meat in a manner that hurt Re- 
spondents business in the absence of the “illegal gratuities”. 


* The Complaint herein was filed against the corporate employer Wright Meat Packing 
Company and the employee William H. Hutton in Oct. 1976. A companion case directed 
against Wright Meat Packing Co., Inc., only, to withdraw federal meat inspection services 
under the Federal Meat Inspection Act (21 USC 601 et seq) was filed in Nov. 1976. 
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tions to proceed without delay, the parties have agreed that the above-cap- 
tioned proceedings should be temporarily stayed.” 


In a footnote in that Motion, it was noted that cases involving four (4) 
of the meat packing firms had been assigned and docketed for hearing, 
and a separate joint motion would be filed to adjourn the scheduled hear- 
ings without date, in order to coordinate those cases with the other 
eighteen (18) meat packers. 


Orders were entered adjourning all twenty-two (22) of the cases with- 
out date pending the outcome of the settlement negotiations. Consent 
Orders have been entered in almost all of those proceedings, essentially 
along the same general lines. Complainant has cited In re The OK Pack- 
ing Company, Inc., 36 AD 629 (1977), as an illustrative example of the 
Consent Orders entered in these cases. In re Charles D. Olsen, 1&G 
Docket No. 60, Decision entered May 12, 1978, appeal pending before 
the USDA Judicial Officer. In re The OK Packing Company, was one of 
the meat packers covered by the Joint Motion to Stay Proceedings men- 
tioned before. 


Those Consent Orders entered in the twenty-two (22) cases covered by 
the Joint Motion to Stay Proceedings generally provide that federal 
meat inspection services shall be withdrawn, and federal meat grading 
services shall be denied for a period of one (1) year, to any meat packer 
who is found to again violate the Act or any provisions of the cease and 
desist order. Both the withdrawal of the federal meat inspection and the 
federal meat grading services under those Consent Orders were contin- 
gent upon new violations by the meat packers concerned. Further, the 
Consent Orders generally provide for the meat packers to take aggres- 
sive and continuing action to educate and remind their employees of the 
legal prohibitions, in order that all employees will be clearly warned and 
informed concerning the serious consequences of bribery or payment of 
illegal gratuities. Further, those Consent Orders provide that meat 
packer employees guilty of conduct similar to respondent William H. 
Hutton herein, would be permitted to continue in their employment if 
they were completely “isolated” from all contact with federal meat 
graders or inspectors for the ten (10) year period of the Consent Order. 
See In re The OK Packing Company, Inc., supra, at page 631-636 for an 
example of the precise requirements. As may be expected, individual 
packers and their employees had particularized situations requiring 
modifying or qualifying provisions to fit particular needs here and there. 
However, these were generally fringe qualifications, rather than modi- 
fications of the main lines set forth above concerning the contingent 
withdrawal of services. The contingent one (1) year suspensions and con- 
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tingent withdrawal of federal meat inspection services would cease to be 
a threat after ten (10) years without new violations occurring. 


The jobs of the meat packer employees convicted of offenses similar to 
respondent William H. Hutton’s conviction, were not terminated, and 
the malefactoring employees of the meat packers were allowed to con- 
tinue in their employment under certain “isolation” provisions of the 
Consent Orders. ° 


Thus, complainant has agreed in numerous cases involving substan- 
tially identical issues to allow the meat packing business to continue to 
function and the offending meat packer employees to continue in their 
job under “isolation” restrictions, pending new violations of the law, be- 
fore a one (1) year loss of grading services, or loss of inspection services, 
would apply. 


ss 2 @ 


Complainant here recommends that respondent William H.-Hutton be 
prohibited from working in any significant status in the meat industry 
where meat grading or acceptance services are important, for a period of 
ten (10) years. This ten (10) year period is not contingent upon any new 
violation of the law or regulation by respondent William H. Hutton. 


It would deny respondent William H. Hutton any significant employ- 
ment opportunities in the meat industry where federal meat grading 
services are necessary. 


He has worked all of his adult life in the meat packer business and has 
no other significant experience at the age of 43. He is a convicted felon 
(18 USC 201 (f) ). He was fined $3,500 and sentenced to thirty (30) days 
in jail. He was able to get the jail sentence suspended only after a special 
post-sentencing hearing for reconsideration was held. He was ordered to 
contribute one-hundred (100) hours of service to the Salvation Army asa 
condition of his probation. He complied. 


His job prospects outside of the meat packing industry, where federal 
grading services are unnecessary, are slender. His age, criminal record, 
limited experience, all tend to combine to limit his employability, while 
he still has three (3) teenage children at home. 


x * * 


5 The offending employees of the meat packers were permitted to continue their employ- 
ment if their jobs were structured to “isolate” them from all contact with meat inspectors 
assigned to their plants. 
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The recommended sanction here is parallel to the recommended sanc- 
tion in a nearly identical case. In re Charles D. Olsen, 1&G Docket No. 
60, Decision and Order entered May 12, 1978, appeal pending before the 
USDA Judicial Officer. 


In this and also the Olsen matter, the requested sanction is an actual 
ten (10) year denial of employment status with meat packers who 
need federal grading services. The proofs in both this and the Olsen case 
were essentially identical, that is, the record of indictment and convic- 
tion in the appropriate United States District Court. Both individual re- 
spondents made strong pleas based on mitigating circumstances, and 
highlighted the harsh contrast between the sanctions entered by con- 
sent, and the sanctions requested in these two contested cases. 


* * * 


No challenge was presented to the agency’s stern contentions that the 
meat grading service is a vital and important element in meat commerce 
and carry enormous monetary implications. 


The integrity of the system was undermined and injured by the con- 
duct of Olsen and Hutton, as well as all of the other forty (40) or fifty 
(50) meat packers and their employees who did the same thing. 


Those contentions by complainant that the integrity of the meat grad- 
ing service was undermined and injured by Hutton and Olsen is fully ac- 
cepted, and it is believed that the other forty (40) or fifty (50) offenders 
who pleaded guilty in Federal District Court, and settled their adminis- 
trative proceeding by entering into a consent order, also equally under- 
mined and injured that system. 


1%: # 


This record indicates that Wright Meat Packing Company was among 
the last to begin paying illegal gratuities to federal meat graders, not one 
of the early leaders in the program. Respondent Hutton did not initiate 
the payments on his own, but merely carried out his instructions to 
make the payments after his superiors decided they should be made. 


* * * 


Here, the illegal payments were made to protect the corporate in- 
terests, and respondent William H. Hutton derived very little or no per- 
sonal benefit from having made them. The corporation was allegedly 
protecting itself from economic coercion from the allegedly extorting 
federal meat inspector. 


Complainant argues at length that the corporation received benefits of 
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“upgrading” of meat, although the evidence does not establish that any 
meat was in fact “upgraded”. Complainant argues in effect that the “il- 
legal gratuities” were in fact “bribes”. 


Complainant establishes by evidence that respondent pleaded guilty to 
the lesser included offense (18 USC 201 (f) ) but argues at length as if re- 
spondent had pleaded guilty to the more serious offense of bribery with 
a corrupt intent (18 USC 201 (b) (1) ). 


Respondent William H. Hutton benefited in small measure, if at all, 
from the payment of illegal gratuities to the meat inspector, but the cor- 
porate employer, Wright Meat Packing Company, protected its major 
interests by having the meat fairly, timely, and accurately graded, if not 
upgraded, by the meat inspector. 


* * * 


The only way Wright Meat Packing Company could have violated the 
law, under this record, is through the actions of respondent William H. 
Hutton. Thus, in effect, while the corporate employer was the prime 
beneficiary of the illegal payments, the instrument or tool of its action 
was respondent Hutton. Hutton’s actions are imputed to the corporate 
respondent. 


* * * 


Respondent William H. Hutton left his employment with Wright Meat 
Packing Company in October 1976 because he felt they were not assist- 
ing him in his legal difficulties. Thereafter, he tried to operate his own 
business which failed, and also was employed by another meat packer. 


Respondent William H. Hutton’s role was that of a messenger, convey- 
ing information between a senior corporate officer and the malefactor- 
ing meat inspectors, and then arranging and making the actual illegal 
payments. However, his position is not significantly distinguishable 
from that of Charles D. Olsen. In re Charles D. Olsen, 1&G Docket No. 
60, Decision and Order May 12 1978, appeal pending before USDA 
Judicial Officer, where a one (1) year suspension of withdrawal and 
grading services was ordered. A similar order will be entered here. 


* * * 


CONCLUSIONS BY JUDICIAL OFFICER 


The Olsen case, referred to in the preceeding paragraph, and in earlier 
portions of Judge Weber’s opinion, was reversed on appeal. The final 
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Order in that case withdrew meat grading and acceptance services from 
respondent Olsen for 10 years. An identical order should be issued in 
this case for the same reasons set forth in the Olsen case. A copy of the 
Olsen Decision and Order is attached to this Decision and incorporated 
by reference herein. 


Respondent suggests that there is a distinction between the present 
case and the Olsen case because there is a possibility that Olsen ap- 
proved the illegal payments, whereas in the present case it is clear that 
the authority to make the illegal payments came from respondent’s em- 
ployer, and not from respondent. Specifically, respondent contends 
(Post-hearing Brief, pp. 11-12): 


While the conduct engaged in by Mr. Hutton and Mr. Olsen would appear to 
be identical on the surface, the position of authority of these two individuals at 
the time this activity took place differed radically. At the time the acts com- 
plained of took place, Mr. Olsen was the plant manager of National Meat 
Company. As such, he undoubtedly exercised a managerial function and was an 
individual who was responsibly connected with that entity. See, In re: Charles 
D. Olsen, supra, at page 5. By contrast, Mr. Hutton had absolutely no manage- 
ment responsibility or authority. His transgression consisted in his following 
the orders of the president of Wright Meat Packing Company, Mr. George S. 
Wright, Sr. Although the Olsen decision is silent, as is the record, as to whether 
or not it was Mr. Olsen himself who approved the payments, the record in the 
instant case is clear that the authority to make the payments emanated from 
Mr. Wright, and not from respondent. This distinguishing feature between the 
two cases strongly suggests that Mr. Hutton should receive a lesser sanction 
than that imposed upon Mr. Olsen. 


However, the sanction in the Olsen case was not in any manner based 
upon an inference that Olsen approved the payments. I frequently draw 
inferences from the facts, but whenever I do, I set forth expressly the 
inference and the basis for the inference. The Olsen Decision is silent in 
this respect because I did not infer that Olsen approved the payments 
rather than Olsen’s employer. Hence there is no basis for the distinction 
claimed by respondent. Judge Weber, who heard the Olsen case and the 
present case, correctly concluded that the two cases are identical in all 
material respects. Accordingly, the same order should be issued in both 
cases. 


Meat grading and acceptance services are hereby withdrawn from and 
denied to William H. Hutton and to any establishment operated by him 
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or to any establishment where William H. Hutton is an officer, director, 
partner, or substantial investor, or has any authority with respect to the 
establishment, or with respect to any livestock or product in which Wil- 
liam H. Hutton has a contract or other financial interest, for a period of 
10 years. 


This Order shall be effective on the 30th day after service on respond- 
ent William H. Hutton. 


ATTACHMENT 


The Decision and Order in Jn re Charles D. Olsen, 38 Agr Dec (de- 
cided October 27, 1978), is an attachment to the Decision and Order in 
this case. * 


* Attachment omitted. 





LIST OF DECISIONS REPORTED 
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AGRICULTURE DECISIONS 
Animal Welfare Act 


ANIMAL RESEARCH CENTER OF MASSACHUSETTS, INC. and IVAN 
N. Likar. AWA Docket No. 74. Order denying 
respondents’ motion to file late appeal 


DeBorr, Mrs. JouN M. AWA Docket No. 97. Regulations 
and standards — failure to comply with — Inspection 
— extent of and permission for — Evidence — scope 
of with respect to Barlow decision — Administrative 
process — weight of — Prior violations — considered 
in assessing penalty — Sanction 


FessLER, ARTHUR E. AWA Docket No. 102. Feeding and 
housing standards — failure to meet — Records — in- 
adequacy of — Regulations and standards — failure 
to comply with 


Pack, Mrs. Joun. AWA Docket No. 116. Consent order 


St. ARNOLD, SHARON, d/b/a SAINT’S KENNELS. AWA Docket 
No. 105. Regulations and standards — failure to com- 
ply with — Prior violations — notification of — Oral 
hearing — failure to request — Sanction 





(No. 19, 019) 
In re MRS. JOHN PACK. AWA Docket No. 116. Decided March 13, 1979. 


Consent order 


Respondent has consented to issuance of a cease and desist order against her for violations 
of the Act in failing to comply with the regulations issued thereunder in connection 
with her operations as a Class A dealer as set forth herein. Respondent is ordered to 
cease and desist from said violations. 


Alexandra Maravel, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


342 
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This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as the Act. A complaint is- 
sued by the Administrator, Animal and Plant Health Inspection Service, 
pursuant to the Rules of Practice Governing Formal Adjudicatory Pro- 
ceedings Instituted by the Secretary Under Various Statutes (7 CFR 
1.130 et seq.), hereinafter referred to as the Rules of Practice, was 
served upon the respondent named herein. This decision is entered pur- 
suant to the consent decision provision of the Rules of Practice (7 CFR 
1.138). 


The respondent admits the jurisdictional facts alleged in the first, un- 
numbered paragraph of the complaint. Respondent waives a hearing and 
further procedure in this matter and consents to the issuance of this 
decision agreed upon between the parties for the purpose of settling this 
matter. 


FINDINGS OF FACT 


1. Mrs. John Pack, herein referred to as respondent, is an individual 
whose address is Route 1, Brashear, Missouri. 


2. Atall times material herein, respondent was licensed under the Act 
as a Class A dealer. 


CONCLUSIONS 


Respondent’s admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure, warrants the entry of such decision in this matter. 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a Class 
A dealer licensed under the Act, shall cease and desist from the follow- 
ing: 

1. Failing to keep the premises and all indoor and outdoor facilities 
and primary enclosures for animals in her custody in good repair to pro- 
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tect the animals from injury, to contain the animals and to restrict the 
entrance of other animals. 


2. Failing to take the following measures to minimize vermin infesta- 
tion, contamination of the animals, odors, and disease hazards: 


(a) Construct and maintain interior surfaces on indoor housing 
facilities that are substantially impervious to water and may be readily 
sanitized. 


(b) Provide for the regular removal and disposal of animal and food 
wastes, bedding, dead animals and debris in all animal facilities. 


(c) Sanitize all primary enclosures at least every two weeks in the 
manner provided for in the regulations (9 CFR 3.7 (b) (8) ). 


(d) Maintain an effective pest control program. 


3. Failing to provide the animals in her custody with potable water in 
clean and sanitized receptacles. 


4. Failing to install and maintain electric power in the indoor housing 
facilities to provide adequate lighting. 


5. Failing to provide for suitable drainage of excess water from the in- 
door and outdoor facilities. 


6. Failing to provide adequate ventilation in the indoor housing facili- 
ties. 


7. Failing to provide each animal with sufficient space in the primary 
enclosures to meet the minimum standards contained in the regulations 
(9 CFR 3.4). 


8. Failing to provide adequate shelter from sunlight, rain, snow and 
cold weather in the outdoor facilities for animals in respondent’s cus- 
tody. 


9. Failing to establish and maintain a program of adequate veterinary 
care that includes immediate veterinary care for animals when circum- 
stances warrant it. 


Respondent’s license No. 43-DAC was cancelled after respondent 
voluntarily surrendered it. No new license shall be issued to respondent 
until respondent has demonstrated compliance with the requirements of 
the regulations and the cease and desit order entered herein. 


This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
fourteen days after service of the decision upon the respondent. 
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Copies hereof shall he served upon the parties. 





(No. 19,020) 


In re MRS. JOHN M. DEBOxER. AWA Docket No. 97. Decided December 
29,1978. 


Regulations and standards — failure to comply with — Evidence — scope 

of, with respect to Barlow decision — Inspection — extent of and permission 

for — Administrative Procedure Act — purposes of — Administrative 

process — weight of — Prior violations — consideration of in assessing 
penalty — Sanction 


Where respondent, in connection with her operations as a Class B dealer under the Act, 
violated the Act and the regulations and standards thereunder as found herein, re- 
spondent is ordered to cease and desist from said violations. And respondent is as- 
sessed a civil penalty of $200.00 for each of the violations, for a total of $1,400.00. 
Further, respondent is suspended as a registrant under the Act for 180 days and 
thereafter until the penalty is paid in full. 


Garrett B. Stevens, for complainant. 
Gary E. Wenell, Sioux City IA, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This administrative proceeding is based on a Complaint filed in 
January 1978 by the Acting Administrator of the Animal and Plant 
Health Inspection Service (‘APHIS”), U.S. Department of Agriculture. 
Respondent Mrs. John M. DeBoer was charged with nine violations of 
the Animal Welfare Act (7 USC 2131 et seq; “Act”) and the related regu- 
lations and standards (9 CFR 1.1 et seq; “regulations’). 


The respondent filed an Answer in which she admitted, inter alia, be- 
ing engaged in the business of raising and selling for profit dogs in com- 
merce for research, teaching, exhibition or use as pets. The respondent 
generally denied all factual allegations related to the alleged violations. 
In addition, respondent raised certain affirmative defenses based on al- 
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legedly unlawful conduct by and improper influences focused on the in- 
vestigators, materially affecting their findings. 


A hearing was held in Sioux City, lowa on August 2nd and 3rd 1978. 
Complainant was represented by Garrett B. Stevens of the Office of 
General Counsel, USDA, Washington, D.C. 20250. Respondent was rep- 
resented by Gary E. Wenell, of the law firm of Baron & Wenell, 324 
Commerce Building, Sioux City, Iowa 51101. The last brief was filed 
September 6, 1978. 


I 


Mrs. John M. DeBoer (“respondent”) is an individual residing at 
Primghar, Iowa 51245. She was at all times material here, engaged in 
the business of raising, transporting and selling, for compensation or 
profit, dogs, in commerce, for research, teaching or exhibition purposes, 
or for use as pets. 


Further, she was licensed as a class “B” dealer under the Animal Wel- 
fare Act and the related regulations issued by the Secretary of Agricul- 
ture. At the time of licensing under this Act, she was informed of the 
provisions of the Act and the related regulations and standards, and 
agreed in writing to comply with them. 


In January 1975 another Complaint was filed against Mrs. John 
M. DeBoer, alleging fifteen violations of the Animal Welfare Act occur- 
ring October 10, 1974. Respondent Mrs. John M. DeBoer denied those 
violations. A hearing was held in Sioux City, Iowa on June 26, and 27, 
1975. A Decision was entered adversely to respondent Mrs. John M. 
DeBoer, and her license was suspended for ninety days and “thereafter 
until respondent’s premises [are brought into] compliance with the Act, 
regulations and standards”. In re Mrs. John M. DeBoer, 35 A.D. 464, 
473 (1976). 


Following the expiration of the ninety day suspension period, arrange- 
ments were made for an inspection of respondent’s premises to deter- 
mine whether or not they were then in compliance with the Act. The re- 
sults of that inspection were favorable to respondent, and an order was 
entered terminating that suspension. In re Mrs. John M. DeBoer, 35 
A.D. 1729 (1976). 


In addition to the ninety day suspension in that matter, a cease and de- 
sist order was entered requiring her to, in effect, keep proper records, 
provide adequate housing facilities as required, protect food supplies 
from contamination and infestation by vermin, provide adequate 
ventilation, clean food and water in periodically sanitized containers, 
and to clean, sanitize, remove trash and excreta and debris, etc. She was 
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also required, in effect, to use sufficient employees as might be required 
to maintain the prescribed level of husbandry practices, and to permit 
inspectors to fully inspect the premises, facilities and records. See In re 
Mrs. John M. DeBoer, supra, at pages 472-473 for the precise provisions 
of the cease and desist order. ' 


Since the June 1975 hearing concerning the October 1974 violations, 
Mrs. DeBoer’s premises have been inspected on August 31, and Novem- 
ber 5, 1976, March 9, and November 10, 1977, May 15, and June 27, 
1978. 


The August 31, 1976 inspection was requested by respondent to termi- 
nate the suspension. The May 15, 1978 inspection was prompted by a 
complaint and the June 27, 1978 inspection was a followup concerning 
it. The November 5, 1976, March 9, 1977 and November 10, 1977 in- 
spections were routinely scheduled. 


The Complaint herein is based on the results of the March 9, 1977 in- 
spection. Respondent vigorously contends that the inspectors violated 
her rights under Marshall v Barlow’s, Inc., _____. US , 98 S.Ct. 
1816 (1978). There the court held that an administrative inspection 
under the Occupational Safety and Health Act of 1970 (OSHA) violated 
the Fourth Amendment if conducted without permission of the owner or 
operator of the business. 


Here, however, the evidence is strong, clear and uncontradicted that 
respondent not only gave consent and permission to inspect the 
premises, but accompanied the inspectors through the inspection, which 
lasted almost two hours. In addition, respondent’s husband, Mr. John M. 
DeBoer, was also present during much of the inspection. 


In addition, when respondent noticed the inspectors taking photo- 
graphs, she instructed them not to take any more photographs unless 
they could show her specific written authorization for it. The inspectors 
acquiesced in her instruction not to take further photographs. 


The evidence herein does not bring this case within the scope of the 
Barlow decision. 


Respondent also contends that the inspection of March 9, 1977 was 
carried out under the pressure of “veiled threats, duress and coercion” 
from the District Attorney’s office. (Respondent’s Answer, page 2, af- 
firmative defenses). There is no basis whatsoever in this record to sug- 
gest that the APHIS inspectors were operating under any undue influ- 
ence, duress or coercion, or any veiled threats. No merit whatsoever is 


1 Official notice is taken of the entire record, LAWA Docket No. 35. 
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seen in such contentions made by respondent. 
The evidence establishes that: 


(a) Indoor housing facilities were not adequately ventilated to provide 
for the health and comfort of the animals at all times. The facilities did 
not provide sufficient fresh air by either means of windows, doors, vents 
or air conditioning and were not ventilated so as to minimize drafts, 
odors and moisture condensation. 


(b) Feeding pans were not durable and kept clean. 


(c) Watering receptables were not clean and potable liquids were not 
available to the animals at the time of the inspection, that is, water con- 
tainers were contaminated with fecal matter and straw at the time of 
the inspection. 


(d) Primary enclosures were not sanitized often enough to prevent an 
accumulation of debris or excreta or a disease hazard. 


(e) Excreta was not removed from primary enclosures as often as 
necessary to prevent contamination of the dogs contained therein and to 
reduce disease hazards and odors. 


(f) The dealer premises were not kept clean and in good repair, free of 


accumulations of trash, in order to protect the animals from injury and 
maintain the required husbandry practices and standards. 


(g) Respondent failed to permit inspectors to inspect all of the perti- 
nent facilities and property, in that some of the runs were covered with 
black plastic in such a manner as to prevent full opportunity to inspect 
inside the runs and requests for removal of the plastic was rejected by re- 
spondent. 


These seven (7) violations on March 9, 1977 were violations of the Act, 
regulations, and the cease and desist order entered March 31, 1976. 


IT 


No issue concerning illegal search and seizure arises under the evi- 
dence in this record. The evidence is clear, strong, reliable, persuasive 
and substantial that full and complete consent was given to the entire in- 
spection with the single exception concerning the plastic covered dog 
runs, where the inspectors were not able to inspect. There are no issues 
within the scope of Marshall v Burlow, supra. The inspectors even volun- 
tarily respected her request not to continue taking photographs of the 
premises and facilities. 


The evidence here indicates that the inspectors wanted to examine re- 
spondent’s records and were met by the objection that the records could 
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not be made available on such short notice. The inspectors then served 
respondent with a subpoena requiring the respondent produce before a 
Grand Jury in Sioux City, Iowa, the following day “all records, docu- 
ments, papers, memoranda, invoices, cancelled checks, bills, or papers 
pertaining to the acquisition, breeding, sale, disposition of or dealing in 
dogs or puppies, for the years 1973 to date [March 9, 1977]”. In the al- 
ternative, the subpoena stated that “{nJo personal appearance required 
provided records are delivered to [an APHIS inspector making the in- 
spection] for transmittal to the Grand Jury.” (Respondent’s Exhibit No. 
18; emphasis in the original). 


The evidence is not clear concerning what records the investigators 
asked Mrs. DeBoer to provide for their inspection on March 9. Some 
basis for an inference exists that the inspectors asked for the full five 
years of records, the same as demanded in the subpoena. The inspector 
testified that “we requested that we have the records to examine them, 
and she said that she couldn’t give them to us on such notice at that 
time. . .”. (Tr page 38) 


While it is certainly clear that the inspectors are entitled and duty 
bound to inspect records, it is not clear that the respondent must have all 
records for a five year period instantly available for inspection. Certain- 
ly, records for the current year must be available on demand, and under 


some circumstances, records for the immediately preceding year might 
well be reasonably demanded for instant inspection. However, for 
records older than the current or immediately preceding year, some rea- 
sonable opportunity might be necessary to procure them if they are not 
immediately available for instant inspection. 


Consequently, since the evidence is not clear what records were de- 
manded from her for immediate inspection and since Respondent com- 
plied with the subpoena then served upon her for five years of records, 
by producing them the very next day in Sioux City, Iowa for a Grand 
Jury, no violation is found here. The request for records must be reason- 
able. Instant production of five years of records is not a reasonable re- 
quest. 


It is noted that complainant’s counsel argues in his brief that “Respon- 
dent did present her records in Sioux City on March 10, 1977, but it has 
never been established and this record does not establish that those 
records were kept in accordance with the Act and regulations”. 


Complainant bears the burden of proof to establish that Respondent’s 
records were not kept in accordance with the Act and regulations. Re- 
spondent has no burden of proceeding with evidence to show that she 
did keep her records properly, in the absence of prima facie evidence of 
such failure. Complainant’s argument is vacuous. 





350 ANIMAL WELFARE ACT 
Cite as 38 A.D. 345 


Further, the charge that respondent failed to use a sufficient number 
of employees to maintain the prescribed husbandry levels and standards, 
injects APHIS too deeply into respondent’s business affairs. While 
APHIS certainly has responsibility for oversight of all factors necessary 
to carry out the legislatively established goals, and co-extensive regula- 
tory authority to carry out that function, the only legitimate application 
of the statutory authority is to ensure that the animals receive the statu- 
torily required level of care and protection. 


Any violation of the regulations or standards concerning the facilities 
or condition of the animals, thus becomes an automatic foundation for a 
second violation based on an insufficient number of employees to main- 
tain the required husbandry levels and standards. Consequently, a regu- 
latory requirement that respondent have “a sufficient number of em- 
ployees to maintain the prescribed level of husbandry practices” is mere- 
ly guilding the lily. It is an easy way to get two violations where only one 
occurred. 


For example, to carry it one step further, another type of violation 
could also naturally result from some failure to meet the basic required 
husbandry levels and standards by adding another regulation requiring 
“sufficient supervision of the employees to ensure the adequacy of their 
work”. This could provide a third violation for “failure to supervise the 
employees”. 


One inspector testified that “if the sanitation and cleaning and so 
forth aren’t up to par, it is evident that there is —somebody there is not 
doing the work, which indicates that there is not enough employees to 
handle that many dogs...” (Tr page 110). The witness’s testimony is 
forthright and accurately appraises the impact of the regulation. 


Admittedly, such violations were included in prior decisions, where a 
number of violations were already established. An additional finding 
concerning an “insufficient number of employees” was made, but it had 
no known impact on the sanction that resulted. 


Here, however, under the newly added provisions for civil penalties, 
and the use that complainant recommends be made of them, the impact 
is heavy, different, and requires a new look at the substance of the regu- 
latory provision. 


“The Secretary shall promulgate standards to govern the humane handling. 
care, treatment, and transportation of animals by dealers, research facilities, 
and exhibitors. Such standards shall include minimum requirements with re- 
spect to handling, housing, feeding, watering, sanitation, ventilation, shelter 
from extremes of weather and temperatures, adequate veterinary care. .. .” 

(7 USC 2143) 
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Thus, that portion of the regulations requiring that “{a] sufficient 
number of employees shall be utilized to maintain the prescribed level of 
husbandry practices set forth in this subpart” is beyond the scope of the 
regulatory grant to enforce the provisions of the Act. (9 CFR 3.8) It is 
too remote and peripheral to the statutory grant of authority to issue 
regulations. Whether the licensee maintains the required husbandry 
levels and standards by enormous effort on the part of the licensee, by 
volunteers, neighbors, relatives or family members, or employees, is ir- 
relevant to the prescribed statutory goals. The regulation is focused on a 
secondary and not primary level. No violation is found concerning that 
allegation in the Complaint. 


The evidence establishing the violations concerning lack of ventila- 
tion, food and water contamination, improper and dirty food containers, 
general lack of sanitation and dirty environment for the animals, is reli- 
able, probative, substantial and persuasive. However, it is also clear that 
the record does not establish that any dogs were injured or sick as a re- 
sult of the unsanitary conditions. 


Suggestions that some animals might have been ill due to these condi- 
tions is insufficient to justify an inference of causal connection between 
the unsanitary conditions and the few reportedly ill dogs. 


Numerous causes for illness could exist in kennels housing between 
150 to 250 dogs at a time, and selling between 270 and 540 dogs each 
year. Causal connection between the few dogs that were reportedly ill 
and the unsanitary conditions cannot be inferred on this record. 


The inspection was partially restricted and frustrated by the plastic 
coverings obscuring some of the dog runs, preventing full inspection. 
The inspector’s request that the plastic be removed so that the dog runs 
could be inspected, was rejected by respondent because “it would be too 
much work... .” (Tr page 43). 


The testimony is clear, persuasive, strong, reliable, probative and sub- 
stantial with reference to the violations as hereinbefore set forth. Al- 
though there is much evidence concerning peripheral and remote or 
background material presented by both parties, none of it is of such a na- 
ture or significance so as to alter or diminish the impact of the evidence 
supporting the violations of March 9, 1977. 


Il 


Complainant “strongly recommends that the maximum penalty of 
$1,000 be assessed against the respondent in each of the nine violations 
alleged in the Complaint, and in addition that the dealer license be re- 
voked.” Complainant’s Brief, page 14. 
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The Judicial Officer of the Department of Agriculture has stated that: 


“'.. great weight should be given to the recommendation of the officials 
charged with the responsibility for administering the regulatory program. See 
In re Sy B. Gaiber & Co., Ruling on Reconsideration, 31 A.D. 843, 845-846 
(1972). Such administrative officials, during the day-to-day administration of a 
regulatory program, develop a ‘feel’ for the severity of sanctions needed to 
serve as a deterrent to violations that cannot be developed by the Administra- 
tive Law Judges or the Judicial Officer, who come in contact with only a small 
part of the regulatory program.” Jn re Braxton M. Worsley, 33 A.D. 1547, 
1567-1568 (1974); In re James J. Miller, 33 A.D. 53, 75-76 (1974); In re Arthur 
N. Economou et al, 32 A.D. 14, 128 (1973). 


In contrast and partially implied contradiction of that view, is the fol- 
lowing language: 


“It is the general administrative practice under the Department’s regulatory 
programs to institute formal actions only as to violations regarded as serious or 
repeated. Many minor violations are disposed of with a warning letter or an in- 
formal stipulation. Hence, it is to be expected that the relatively few formal 
cases which are instituted will generally warrant relatively severe sanctions.” 


In re Braxton M. Worsley, supra, at page 1567; In re Arthur M. 
Economou, supra, at page 125; In re James J. Miller, supra, at page 74. 
Hence, it seems that Administrative Law Judges and the Judicial Of- 
ficer would be familiar with the more serious and repeated violations, 
since that is the area they are regularly dealing with in formal com- 
plaints. 


The intuitive grasp that the administrative officials develop would 
have greatest application to the “[mJany minor violations [that] are dis- 
posed of with a warning letter or an informal stipulation.” Such an as- 
sumption of hidden expertise confined to administrative officials and de- 
nied to the Administrative Law Judges and Judicial Officer seems ques- 
tionable. ” 


If the formal complaints are restricted to those “violations regarded as 
serious or repeated”, then few secrets should exist. The view that the cop 
on the beat is the one best equipped to “strongly recommend” the penal- 
ty for violators, is not a conventional judicial approach. 


2 While the Judicial Officer professes to have lack of sufficient information to assign an 
appropriate sanction in a particular case, at the same time he claims sufficient knowledge 
from his personal experience thus avoiding remanding a case to receive additional evidence 
concerning “background” or “legislative” facts. In re J. A. Speight, 33 A.D. 280, 313-314 
(1974); In re Trenton Livestock, Inc., 33 A.D. 499, 522-523 (1974); In re Eric Loretz, 36 
A.D. 1087, 1096 (1977). 
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Where the courts have traditionally given great weight to the interpre- 
tations and actions of administrators, the quasi-judicial trial process is 
included within the focus of the courts as part of the administrative 
process. 


Many decisions to this same effect by the Judicial Officer urging the 
Administrative Law Judge to presumptively accept the agency recom- 
mendation, narrows and restricts an important function of the Adminis- 
trative Law Judge. The precedents are most confining and regularly 
limit sanctions to the more severe end of the spectrum. 


The Agricultural precedents require that a broad sweep of evidence be 
offered by the agency-prosecutor. In re American Fruit Purveyors, Inc., 
30 A.D. 1542, 1596, footnote 39 (1971); In re Sy B. Gaiber & Company, 
31 A.D. 474, 505, footnote 20 (1972); In re J. A. Speight, 33 A.D. 280, 
298-300, 305-313 (1974); In re Overland Stockyards, 34 A.D. 1808, 
1838-1844 (1975). 


This includes “legislative facts” (Speight, supra, at page 310), also 
called “background evidence” (Speight, supra, at page 312). 


“In a case involving false weighing under the Packers and Stockyards Act, 
the evidence should show whether false weighing is a serious problem in the 
livestock industry. For example, what damage is being done from false weigh- 
ing and to whom? What is the estimated loss to livestock sellers from false 
weights? What percentage of the livestock markets investigated on a routine 
spot check basis appears to be falsely weighing livestock? Have the sanctions 
imposed in prior proceedings served as a deterrent to false weighing, e.g., how 
does the current percentage of false weighing compare with the percentage in 
the past five years?” 

(Sy B. Gaiber & Co., 31 A.D. 843, 849 (Petition on Reconsideration, 1972) 


Such “legislative facts” in an adversary-disciplinary trial type hearing 
seem misplaced. * 


However that may be, the respondent’s burden is also increased by 
limiting his right of cross-examination. In re Speight, supra, 299, 305- 
309. 


* The ability of a respondent in a disciplinary hearing arising out of an alleged violation of 
some law/regulation to meet “legislative facts” on a national or regional scope is highly 
doubtful, except for the few with substantial resources, finances and zeal. 

The fair implication is that “legislative facts” are for rulemaking (quasi-legislative) pur- 
poses. As such, they would affect and bind unspecified groups of people in the future, with- 
out any actual notice to them, or constructive notice through publication in the Federal 
Register. The regularity of taking “legislative fact” evidence within an adversary-discipli- 
nary administrative trial without any right for interested members of the public to inter- 
vene and participate in developing the legislative facts, is somewhat questionable. 
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At the same time the Administrative Law Judge’s function is nar- 
rowed significantly by these precedental limitations on the normal role 
of the trial Judge, particularly when the “strongly recommended” sanc- 
tion offered by the agency-prosecutor officials is to be given “great 
weight”. 


Further, it is noted that “(t]he recommendation of the administrative 
officials as to the sanction is not, of course, controlling. For example, if 
some of the allegations are not proven or if there are mitigating circum- 
stances not taken into consideration by the administrative officials, the 
sanction may be considerably less than that recommended by them”. Jn 
re Braxton M. Worsley, supra, 1568. 


But mitigating circumstances are often classified as “excuses” and 
brushed aside. Mitigating circumstances are often handled as if they 
were presented in defense to the charge, rather than in mitigation of the 
sanction to be assessed. 


“Several of respondent’s contentions relate to the financial situation which 
caused respondent’s delinquent payments. But it has been repeatedly held that 
the Act calls for payment - not excuses. In re John H. Norman & Sons Distrib- 
uting Co., Inc., 37 A.D. 705 (PACA Doc. No. 2-4332, decided March 24, 1978); 
In re Maure Solt, 35 A.D. 721, 724 (1976); In re Sam Leo Catanzaro, 35 A.D. 
26, 31 (1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 
76-1613 (C.A. 9), decided March 9, 1977 (86 A.D. 467); In re Southwest Pro- 
duce, Inc., 34 A.D. 160, 167-68 (1975), affirmed sub nom. Southwest Produce, 
Inc. v. Butz, 524 F.2d 977 (C.A. 5); In re J. Acevedo & Sons, 34 A.D. 120, 130- 
131 (1975), affirmed sub nom. J. Acevedo and Sons v. United States, 524 F.2d 
977 (C.A. 5); In re George Steinberg & Son, 32 A.D. 236, 266-268 (1973), af- 
firmed sub nom. George Steinberg & Son, Inc. v. Butz, 492 F.2d 988 (C.A. 2), 
certiorari denied, 419 U.S. 830. ** 


18 See, also In re Atlantic Produce Co., 35 A.D. 1631, 1632-1633 (1976), af- 
firmed sub nom. Atlantic Produce Company, Inc. v. United States, 568 F.2d 
722 (C.A. 4); In re King Midas Packing Company, Inc., 34 A.D. 1879, 1883, 
1885 (1975); In re Bailey Produce Company, Inc., 8 A.D. 1403, 3 A.D. 1013, 
1015 (1944),” 


In re L. R. Morris Produce Exchange, 37 A.D. 1112, 1120(1978). 


* oe 


“Specifically, Mr. Solt would rely on the fact that his firm was unable to pay 
for produce because of the bankruptcy of another firm, which owed the re- 
spondent in excess of $130,000.00. However, it has repeatedly been held that 
inability to promptly pay for produce because of financial difficulties is no de- 
fense to a violation of the Act and does not negate wilfulness. As stated In re 
Southwest Produce, Inc., 34 Agriculture Decisions 160, 167-168 (1975), af- 
firmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5):” 


In re Maure Solt, 35 A.D. 721, 723 (1976) 
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a). 2 


“Here there was no evidence of a sudden calamity which caused the respond- 
ent’s inability to pay for the produce; but even a sudden calamity, e.g., a fire, oc- 
curring after produce is purchased, resulting in the inability to pay for produce, 
would not negate a violation of § 2 of the Act and would not be evidence of lack 
of wilfulness. The Act calls for payment—not excuses. If excuses were relevant, 
it would entail investigation of such matters as whether the violator had ade- 
quate insurance to cover a catastrophe (sic), whether he should have anticipated 
a loss and had adequate reserve funds, etc.; but such matters are irrelevant 
either as to a finding that a person violated the Act or as to wilfulness.” 


In re G. Steinberg & Co., 32 A.D. 236, 268 (1973) 


While mitigating circumstances may not constitute a legal defense to 
the charges, they may properly be used to tailor the sanction severity in 
proportion to the culpability of respondent as well as to the nature of the 
violation, and its impact on the program, the public and those whom the 
regulatory provisions are designed to protect. 


No distinction is made between situations where financial capacity is 
lost due to deliberate misconduct—plundering of corporate assets by cor- 
porate officers for personal use, In re M & H Produce Co., 34 A.D. 700, 
714-715 (1975); In re Mid-States Livestock, Inc., et al, 36 A.D. 172, 182, 
192 (1977), and where the business is weakened by extrinsic conditions 


beyond the immediate control of its operators, In re Sam Leo Catanzaro, 
35 A.D. 26, 28, 31 (1976); In re Maure Solt, supra, at page 723; In re C. 
Lichenstine & Sons, Inc. , 33 A.D. 211, 213, 216 (1974). 


Mitigating circumstances were said to be totally irrelevant in an ad- 
ministrative proceeding since deterrence of others, not punishment of a 
particular respondent, is the goal. In re Indiana Slaughtering Co., 35 
A.D. 1822, 1831 (1976). 


In fact, where mitigating circumstances were given consideration Jn re 
American Fruit Purveyors, supra, it was later said that “[tJhe lenient 
sanction was issued in this case solely because the complainant failed to 
prove a convincing case”. ‘ In re American Fruit Purveyors, Inc., on Peti- 
tion for Reconsideration, 31 A.D. 122, 127 (1972). Exoneration rather 
than mitigation might have been appropriate. 


While it was said in Braxton M. Worsley, supra, at page 1568, that the 
recommended sanction would not be controlling “if some of the allega- 
tions are not proven... ”, contrary language is found Jn re Jake Mueh- 
lenthaler, 37 A.D. 313, 332 (1978), appeal pending; In re Sam Leo Catan- 
zaro, supra, at page 32; In re Zelma Wilcox, 37 A.D. ____ (J. O. Decision 


‘ This was repeated in footnote #7 in Catanzaro, supra, at page 35-36, and also in In re 
John H. Norman & Sons Distributing Company, Inc., 37 A.D. 705, 717 (1978). 
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11/9/78, slip opinion at page 20). In those cases, it was said that the sanc- 
tion recommended should be assigned even if there was failure of proof 
on some of the charges in the Complaint. 


Equitable considerations cannot be given consideraton in a formal ad- 
ministrative proceeding. In re Associated Milk Producers, Inc., 33 A.D. 
976, 985-988 (1974). However, in partial contradiction of that, equity 
was then done in that case with the restricting comment that it was 
“based on expediency only, and will not be followed as a precedent in any 
other proceeding.” In re Associated Milk Producers, supra, at page 996. 
See also In re J. Reid Hoggan, 35 A.D. 1812, 1815-1819 (1976); In re 
MclIntire’s Dairy, Inc., 37 A.D. ____ (initial decision filed 7/14/78). 


However, some equity is apparently practiced when the Agency Ad- 
ministrators handle the “minor complaints” in an informal manner by 
warning letter or informal stipulation, without resorting to formal disci- 
plinary proceedings. In re Braxton M. Worsley, supra, at page 1567. 


Naturally, consent orders are given somewhat less weight because of 
mitigating or aggravating circumstances that may not be shown in the 
consent order itself. “. .. [A] consent order may seem more severe than 
appears warranted because of aggravated circumstances not revealed by 
the complaint”. In re Braxton M. Worsley, supra, at page 1569. 


The implication is that aggravating circumstances existed, and were 
critical factors in the negotiations, recognized by both parties and re- 
sulted in a sanction that “seemed” more severe than would be otherwise 
justified. 

However, see In re Richard Wall, 35 A.D. 1516, 1517 (1976), where 
the maximum civil penalty authorized by the statute was assessed in a 


default case where no aggravating circumstances were pleaded in the 
Complaint, or revealed in any manner in the record. 


“Complainant need not prove aggravating circumstances to warrant a 
$1,000 civil penalty — Respondent must prove mitigating circumstances 
to warrant reducing that penalty.” In re Richard Wall, supra, at page 
1518. The implied assumption that the maximum civil penalty is the 
normal minimum civil penalty was not explored in the decision. Even a 
defaulter is entitled to a just decision based on the well pleaded facts in 
the complaint. 


Until July 1976, the Horse Protection Act (15 USC 1821) provided for 
a maximum civil penalty of $1,000.00. ° A survey of all of the decisions 
° Extensive ammendments effective in July 1976 are irrelevant here for all of the cases re- 


ported in the Agriculture Decisions through July 1978 involve violations occurring while 
the maximum statutory civil penalty was $1,000.00 
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published as of July 1978 provides a striking profile of the “severe sanc- 
tion policy” as applied only in defaults and tried cases. 


In 29 cases reported under the Horse Protection Act, as of July 1978, 
involving 36 violations, where consent orders were negotiated, the 
average civil penalty per violation was $414.58. 


In striking contrast to that, one finds that in 12 default cases in- 
volving 13 violations, the average civil penalty per violation is $934.61 


Civil penalties assessed after trial of the issues are equally dramatic, in 


that 11 tried cases involving 17 violations show an average civil penalty 
of $982.35 per violation. 


When the maximum civil penalty permissible under the law is 
$1,000.00 per violation, and the sanctions in contested and default cases 
are clustered very close to the maximum allowable, in striking contrast 
to the consent orders negotiated which show an average far less than one 
half of the non-negotiated sanctions, interesting inferences are sug- 
gested. 


Among the possible explanations are the fact that equity or mitigating 
circumstances are given greater weight in pretrial negotiations than is 
otherwise permissible under the “severe sanction policy” when cases go 


to trial, or default. The respondent must settle at a negotiated figure, or 
face the awesome severe sanction policy, plus all expenses, anxieties, in- 
conveniences and embarrassment inevitablly associated with a formal 
trial of issues. 


To tie the hands of the Administrative Law Judge by strong prece- 
dent, but regularly compromise before formal hearing of the issues, 
tends to abuse the formal adjudicatory hearing process and could be con- 
sidered as making a mockery of the safeguards sought to be achieved in 
the Administrative Procedure Act (5 USC 550). 


While it is true that civil penalties may be compromised at any time 
(15 USC 1825) to soften the strong impact of the “severe sanction policy” 
by some post-decision settlement proceedings, this would only com- 
pound the abuses. 


Highlighting the use of severe sanctions in unsettled cases only, see In 
re Charles D. Olsen, 37 A.D. , (J. O. Decision and Order as to Charles 
D. Olsen, filed 10/27/78, in I&G. Docket No. 60, and In re William H. 
Hutton, initial decision filed 10/23/78 in I&G Docket No. 63, appeal 
pending to the Judicial Officer. 


Both cases involved bribery of Federal Meat Inspectors by employees 
of meat packing companies. About 40 such administrative disciplinary 
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proceedings were instituted against the employees of the meat packers, 
and some of the meat packing companies, to withdraw federal meat 
grading and inspection services from the businesses or persons con- 
cerned. Almost all such cases were settled by consent orders, except 
Olsen and Hutton, which provided for continuation of the employment 
and the business concerned, under restrictive conditions of a cease and 
desist order, until new violations of the order or Act were discovered 
(within the 10 year life of the consent order). 


Neither Olsen nor Hutton signed such consent orders, and both went 
to trial. Complainant in both instances sought a 10 year denial of em- 
ployment in any business requiring federal meat grading or inspection 
services. This, in effect, deprived either respondent Olsen or respondent 
Hutton from employment in his life work for a 10 year period. 


In contrast thereto, the consent orders negotiated in all of the other 
cases provided for continuation of both the business and the employ- 
ment of the bribing meat packer employees, under restrictive conditions, 
until new violations of the Act or cease and desist order occurred within 
the 10 year life of the consent order. 


Thus, two respondents who refused to settle were to be deprived of 10 
years employment in the industry of their life work, whereas numerous 
others guilty of substantially the same violations were permitted to con- 
tinue in their employment, with the only differences being the refusal of 
the two respondents to settle on the formula agreed to by the complain- 
ant and industry representatives. 


The contrast was so striking, the Judicial Officer on his own motion 

provided complainant with an opportunity to file “a supplemental state- 
ment by the appropriate administrative official explaining why the sanc- 
tion requested as to Charles D. Olsen is substantially more severe than 
the sanction imposed with respect to the individuals involved in the con- 
sent orders relating to similar violations. . .” 
ORDER AS TO RESPONDENT OLSEN REQUESTING SUPPLE- 
MENTAL STATEMENT AND PERMITTING FURTHER BRIEFS, 
entered by the J. O. 8/31/78, I&G Docket No. 60, In re National Meat 
Packers, Inc., C&M Meat Packing Corp., and Charles D. Olsen, Respon- 
dents. ® 


* No adverse inference was drawn against complainant for its failure to timely present ap- 
propriate evidence for the record. Jn re Zelma Wilcos, supra, (page 14-15 of the slip opinion 
filed 11/9/78); In re Arab Stockyard, 37 A.D. 293, 309 (1978); In re Eric Loretz, 37 A.D. 
1087, 1100 (1977); In re DeJong Packing, 36 A.D. 1181, 1213 (1977); In re Central 
Arkansas Sale, 36 A.D. 764, 783 (1977); In re Livestock Marketers, 35 A.D. 1552, 1558 
(1976); In re Whaley and Grover, 35 A.D. 1519, 1522 (1976); In re Ludwig Casca, 34 A.D. 
1917, 1929-30 (1975); In re Braxton McLinden Worsley, 33 A.D. 1547, 1571-2 (1974); In re 
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The complainant did not explain “why the sanction requested as to 
Charles D. Olsen (was) substantially more severe than the sanction im- 
posed with respect to the individuals involved in the consent orders rela- 
ting to similar violations . . .,” but did file an affidavit indicating that re- 
spondent Olsen was offered the same terms that others had agreed to. 
Respondent’s counsel pointed out circumstances which made it im- 
possible for his client to agree on those terms, and compelled him to go 
to trial. 


Refusal to accept the proffered terms, and proceeding to trial, is the 
only differing factor but the sanctions applicable to the two categories 
were drastically different. Those who signed the consent orders were 
allowed to continue in their employment under restricted conditions, 
and Olsen who refused to sign the consent order and went to trial, was 
debarred from employment where Federa! Meat Grading Services were 
provided, under the decision of the Judicial Officer filed October 27, 
1978, wherein it was said that “[under the Department’s settle sanction 
policy, the consent proceedings are totally irrelevant in this litigated 
proceeding.” In re National Meat Packers, Inc., C&M Meat Packing 
Corp., and Charles D. Olsen, 37 A.D..___, (J. O. decision in I&G Docket 
No. 60 filed 10/27/78, slip opinion, page 15). Similar issues exist in the 
almost identical case, In re William H. Hutton, initial decision entered 
10/23/78, I&G Docket No. 63, appeal pending before the Judicial 
Officer. 


Precedents and principles which result in many respondents 
continuing in their employment pending new violations of the law, while 
a few who refused to agree are debarred from employment for 10 years, 
require some serious examination and, if possible, justifying explanatory 
rationale. 


In recognition of the Judicial Officer’s decisions calling for heavier 
sanctions, the cautionary comment that “escalation [of sanctions should 
be measured in steps not too swift or steep, so as not to overshoot the 
need or goal” was offered. In re Kenneth W. Miller, 33 A.D. 88, 111 
(1974). That comment was not properly reflective of the full extent of 
the change in sanction policy, and the new policy was summarized as 
follows: 


Trenton Livestock, 33 A.D. 499, 514 (1974); In re J. A. Speight, 33 A.D. 280, 300-1 (1974); 
In re Sy B. Gaiber & Co., 31 A.D. 474, 499 (1972). 

But, see In re Sol Salins, Inc., 37 A.D.___(J. O. Decision 11/3/78, PACA Docket 2-4436 
slip opinion page 43, footnote 4) where the lack of evidence in the record was a basis for a 
favorable—not adverse—inference. 
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“. escalation of sanctions should be measured in steps swift and steep, so as 
not to undershoot the need or goal.” 


In re J. A.Speight, supra, at page 318, emphasis in the original. While 
the new sanction policy has been set forth at length repeatedly in 
numerous decisions, this seems to fairly capulize it. 


While prejudgment of sanctions was charged and denied in In re Eric 
Loretz, 36 A.D. 1087, 1097, (1977), it is self evident in Jn re Harold and 
Bernadette Hergott, 37 A.D. 1001 (1078). In Hergott a Nebraska couple 
was charged with selling four dogs without a dealers license under the 
Animal Welfare Act (7 USC 2131; 2134). 


While they initially denied violating the law, they consented to the 
entry of a consent order providing in part that they “will be assessed a 
civil penalty of $1,000.00 for each future violation of the Act or regula- 
tions” as well as denial of a license for a year. ’ (emphasis added). 


Assessing the maximum civil penalty for future violations has the im- 
pact of prejudgment of those future violations, without any reference to 
or consideration of the statutory requirements that “[t]he Secretary shall 
give due consideration to the appropriateness of the penalty with respect 
to the size of the business of the person involved, the gravity of the viola- 
tion, the person’s good faith and the history of previous violations.” (7 
USC 2149 (b) ). 


The Judicial Officer’s “severe sanction policy” with “escalation of sanc- 
tions. .. .in steps swift and steep, so as not to undershoot the need or 
goal” has been zealously followed. 


But, paradoxically, the Judicial Officer has followed the policy of 
never increasing a sanction over that recommended by the administra- 
tive officials. In re G. Steinberg & Son, supra, at page 253. This policy 
prevails even in cases where extreme differences exist. 


In Mid-States, supra, at pages 175-176, the Judicial Officer strongly 
expressed the view that a five (5) year suspension was warranted, de- 
served and appropriate, but he acquiesced in assigning a 60-day suspen- 
sion. 


for each future violation” will be assessed. However, the consent order prepared by com- 
plainant’s counsel was altered to state that a penalty of $1,000.00 for each and every 
future violation.” (emphasis added to the alteration from the agreed terms of the consent 
order.) 

The agreed terms of the consent order were entered without the alterations made by com- 
plainant’s counsel. 7 CFR 1.138 requires in part that the “Judge shall enter such [consent 
decision without further procedure . . .” 
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This, in spite of his statement that to be “an effective deterrent” a five 
(5) year suspension was necessary. Jn re Mid-States, supra, at page 176. 


The practical effect of never imposing “a sanction more severe than 
that requested by the complainant” (Steinberg, supra, page 253, foot- 
note 9), on the one hand, and rarely imposing any sanction less than 
recommended by complainant, is partial abdication of quasijudicial 
duties in favor of the administrator-prosecutor. 


Also surprising in the view expressed in L. R. Morris Produce, supra, 
at page 1121, that sanctions assigned under one law are irrelevant to 
sanctions assessed under another law, in part because they are adminis- 
tered by different administration officials. 


“Respondent correctly argues that the violations in In re Mid-States live- 
stock, 836 A.D. 172 (1977), in which a 60-day suspension order was issued for 
failures to pay under the Packers and Stockyards Act, were much more serious 
than in the present case. But the Mid-States case is under a different regulatory 
program administered by different administrative officials. It involves a differ- 
ent industry. Hence sanctions imposed under the Packers and Stockyards Act 
are not relevant in determining sanctions under the Perishable Agricultural 
Commodities Act. But, in any event, I stated in the Mid-States case that I would 
have suspended Mid-States’ registration for 5 years except for my policy “never 
to increase the sanction recommended by the administrative officials” (36 A.D. 
at 176). 


In re L. R. Morris Produce Co., supra, 
at page 1121. 


The concept of the law being a seamless web slipped a few stitches 
there. 


Looking, for purposes of comparison, to other laws with similar provi- 
sions, one finds that the Occupational Safety and Health Act of 1970 
(OSHA) provides for a civil penalty up to $1,000.00 for each serious 
violation (29 USC § 666 (b) ). A serious violation is defined as one with 
“ ,..a substantial probability that death or serious physical harm could 
result from a condition which exists. . . .” (29 USC § 666 (j) ). 


OSHA also requires that consideration be given to the appropriateness 
of the penalty with respect to the size of the business of the employer be- 
ing charged, the gravity of the violation, the good faith of the employer, 
and the history of previous violations (29 USC § 666 (i) ). 


The OSHA Office of Management Data and Statistical Analysis pro- 
vides statistical activity reports, which although not published, are 
available on request. For fiscal 1976, the average civil penalty per seri- 
ous violation was $537.59, for fiscal 1977 it was $375.73, and for that 
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portion of fiscal 1978 through July 1978 was $481.92. ° 


In another forum, one finds a sophisticated and highly refined pro- 
gram for the assessment of civil penalties under § 109 (a) of the Federal 
Coal Mine Health and Safety Act of 1969 (30 USC 801). See 30 CFR 
100.1. 


Here, again, the size of the business, the history of prior violations, the 
effect on the employer's ability to continue in business, the gravity of 
the violation, and the demonstrated good faith of the operator, in addi- 
tion to the degree of his negligence, are to be given due consideration in 
the assessment of a civil penalty. 


There, increasing tonnage, increasing numbers of prior violations, in- 
creased number of violations per inspection, all call for higher civil 
penalties. 


Negligence of the operator is assessed in three levels ranging from 
none through ordinary negligence to gross negligence. 


The gravity of the violation is assessed on two points: the probability 
of an injury, and the gravity of any injury which may result. The proba- 
bility is divided into four levels: improbable, probable, imminent, oc- 
curred. The gravity of the injury normally expected from that violation 


is divided into four levels: nondisabling injury, disabling injury, per- 
manently disabling, and fatal injury. In addition, the gravity of the vio- 
lation is greater as it could affect a larger number of people. 


Good faith is divided into three areas related to the conscientiousness 
of the effort to achieve rapid compliance. Three levels of rapid compli- 
ance affecting the good faith evaluation include: rapid, normal, and lack 
of good faith. 


Each of these criteria are divided into subcategories where penalty 
points shall be assessed for each particular level of the violation con- 
cerned. The points are then computed by the field office enforcement 
personnel to determine the civil penalty to be assessed by the Mining En- 
forcement, Safety Administration. ° 


Specific provision for reduction of the proposed civil penalty is pro- 
vided when it is shown that the assessed civil penalty will adversely af- 


* In fact, thése averages are high, for they include some cases where repeat and/or wilful 
violations may be involved. In such instances the statute permits a civil penalty up to 
$10,000.00. 


® Now known as Mining Safety and Health Administration, Department of Labor. 
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fect the ability of the business to continue to operate. 30 CFR 100.1 (h). 
A civil penalty should not be confiscatory. Further, the formula for de- 
terming the civil penalty may be waived in any instance where condi- 
tions warrant. 30 CFR 100.3 (i). Thus, while the formula is highly re- 
fined, mechanical and objective, it provides its own escape hatch where 
circumstances warrant it. In such an instance, the justifying circum- 
stances shall be set forth in narrative form. 


Such a sophisticated system may be inappropriate for utilization in 
Animal Welfare Act cases, and transferability to USDA agencies is not 
necessarily implied. However, there may be merit gained in measuring 
that system to the “severe sanction policies” discussed here. 


However familiar the investigators and administrators who assess 
those civil penalties might be with the conditions in the “field”, and how- 
ever unfamiliar the Administrative Law Judges and the Appeal Board 
may be with those “field” conditions, if the matter is disputed and goes 
to trial, neither the Administrative Law Judge nor the Appeal Board are 
bound by the criteria set forth in 30 CFR 100.1, the tool used by the Min- 
ing Enforcement, Safety Administration. However, the Appeal Board of 
the ALJ hearing the case may use such criteria as it may seem appropri- 
ate. 


« .. [T]he Judge under the Act and the regulations was neither bound by nor 
did he consider the informal proposed assessments in arriving at his determina- 
tion of the appropriate penalties to be paid; that the Judge gave due and careful 
consideration to his determinations; and that the facts of record support the 
conclusion that his decision was fair and reasonable.” Mining Enforcement, 
Safety Administration v Buffalo Mining Company, 2 IBMA 226, 80 ID 630, 
CCH Employment Safety and Health Guide, par. 16, 618 (1973); Mining En- 
forcement, Safety Administration v Eastern Coal Corporation, 3 IBMA 132 
(1974); Mining Enforcement, Safety Admin. v Old Ben Company, 4 IBMA 198 
(1975). 


The Animal Welfare Act also provides that the “Secretary shall give 
due consideration to the appropriateness of the penalty with respect to 
the size of the business of the person involved, the gravity of the viola- 


tions, the person’s good faith, and the history of previous violations.” 7 
USC 2149 (b). 


Here, the testimony concerning that statutory mandate is succinct and 
equivocal. 


“MR. STEVENS: Did your Agency take into account in recommending the 
sanctions, the size of the business of the Respondent, the gravity of the viola- 
tions, the Respondent’s good faith and the history of previous violations on her 
part? 
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THE WITNESS: I’m sure they did.” 


(Tr page 49) 


However, one cannot ascertain from the record, what criteria were 
used. 


Respondent’s business had gross sales of $14,895, $22,200, $14,393 
and $28,073 according to license renewal applications filed each year 
from 1975 through 1978. 


Complainant’s recommended civil penalty of $9,000 amounts to 32% 
of the gross income for the business during the last year, 62% of the 
gross income of the year the violations occurred, and 11% of the gross 
income for the business for the entire four years the evidence covers. 


Such a civil penalty probably is confiscatory. While the evidence is in- 
sufficient to do more than speculate, that would seem to be true also in 
Hergott, supra, when a $1,000 per violation was assessed for all future 
violations committed by the Nebraska couple who sold four dogs without 
a license. 


However, the J. O. has considered such factors in some depth. Jn re 
Braxton M. Worsley, supra, 1579-82 (1974). There the analyses rested 
on “cost” of the suspension to respondent. Comparison was made be- 
tween the size of various respondents’ businesses with some considera- 
tion given to the fact that a smaller business might need a relatively 
longer suspension (though not 16 times as great as a mechanical applica- 
tion of the rules there might have suggested) to be an effective deter- 
rent. 


“Deterrence” as a goal of sanctions means in part that each potential 
violator measures the penalty for similar violations on his own business 
affairs. Thus X days of suspension by any violator is a larger or smaller 
“deterrent” measured by the size of that potential violators business. 
“Deterrence” is the primary goal, not punishment. In re Arthur N. 
Economou, et al, supra, at page 116-128, In re American Fruit Pur- 
veyors, supra, at page 1593-1595, In re James J. Miller, supra, at page 
65-77, In re Overland Stockyards, supra, at page 1824. 


“Even though punishment for the sake of punishment is not a relevant con- 
sideration in the field of administrative law, the principle of having a rea- 
sonable relationship between the violation and the sanction still has validity in 
a case of this nature. This is because in order to achieve the major Con- 
gressional purposes of the regulatory program, it is more important to deter 
serious violations than minor violations. Hence a severe sanction for a lesser 
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violation, and thus will tend to effectuate the major objectives of the regulatory 
program.” 


In re Worsley, supra, 1567. 


Efforts to measure whether the “ ‘cost’ [to] the respondent” as dis- 
cussed in Worsley, supra, at page 1581, suggest this “punishment” is not 
ignored. 


A cost analysis was done in In re Sol Salins, Inc., 37 A. D. 1699, (J. O. 
decision 11/3/78, PACA Docket No. 2-4436, slip opinion page 48 foot- 
note 6) which resulted in computed “cost” to respondent of $50,000 
based on net daily profit (after income tax). This was estimated at 20% 
of the annual net income after deducting income tax. 


While “cost” to a particular respondent seems irrelevant when de- 
terrence to others is the primary goal of the “severe sanction policy,” it 
does create a “civil penalty” type assessment where suspension or revoca- 
tion is the only authorized statutory remedy. It also is quantification of 
any “punishment” aspect of the “severe sanction policy”. 


But the value of such quantification may be eroded when a larger busi- 
ness is subjected to a relatively lesser sanction than a smaller business 
would receive, or the sanctions under one law are irrelevant to sanctions 
under another law administered under the overall supervision of the 
Secretary of Agriculture. 


See, for example, Jn re Overland Stockyards, supra, page 1820-1821, 
where a 90-day suspension specifically assigned in accordance with the 
recommendations of the administrative officials responsible for the pro- 
gram and explicitly done in reliance on the “severe sanction policy”, was 
reduced to 49 days on appeal because of the large size of the business. 


“Considering the extraordinary large volume of livestock handled by the re- 
spondent stockyards and the extraordinary large investment in the respondent 
stockyards, I believe that a suspension for seven weeks is a severe sanction 
which should serve as an effective deterrent to future violations by the respond- 
ent stockyards and by other potential violators.” 


In re Overland Stockyards, supra, page 1851. 


The rationale for this was expressed as follows: 


“However, the facts developed during the oral argument before the Judicial 
Officer reveal that the respondent stockyards is not a typical stockyards. The 
respondent stockyards handles about twice as many animals as the average 
stockyards; and its investment is far greater than that of the average stock- 
yards. Comparing the respondent stockyards with the 15 other stockyards 
within 113 miles of the respondent stockyards, the respondent stockyards’ in- 
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vestment is 8 times as great as the average of the others and 36 times as great 
as the smallest. The respondent stockyards has 20 full time employees, and on 
sale days employs 45 people. (Also, the respondent stockyards has a substantial 
business as a livestock dealer that will be affected by a suspension order.)” 


In re Overland Stockyards, supra, at page 1850. 


The sanction was reduced on appeal in spite of the fact that Overland 
Stockyards had a history of prior violations and had been suspended 25 
days under a Consent Order in 1970 for “participating in arrangements 
or schemes which defraud persons selling or purchasing livestock, in 
commerce, or aiding and abetting persons in defrauding sellers or pur- 
chasers of livestock, in commerce.” 29 AD 577, 582 (1970). 


The sanction was reduced in Overland Stockyards in spite of many ag- 
gravating factors: (a) a fiduciary trust relationship was violated, and (b) 
this “damagfes] the entire public market system” (page 1849); (c) two 
prior checkweighing investigations also showed shortweighing (pages 
1821, 1847, 1850) by respondent; (d) that shortweighing cattle is a ser- 
ious violation of the law (page 1838); (e) that the problem in the industry 
was chronic, and the Packers & Stockyards Administration only had lim- 
ited capacity to correct it (pages 1838-1842); (f) that “even slight false 
weighing is a serious violation” (footnote 24, page 1843); (g) that “if re- 
spondent stockyards were an average auction market, I would suspend 
its registration for 90 days for the serious violations proven in this case” 
(page 1850); and finally, that there is “substantial misweighing in num- 
erous transactions at public stockyards” (page 1850). 


In addition, the shortweighing in Overland Stockyards might have 
been two or more times greater than actually found from the evidence. *° 
(at page 1849). Thus any possible error in evaluation of the evidence al- 
ready favored Overland Stockyards. 


Reducing the sanction 45% from that recommended by the adminis- 
trators and assigned by the Chief Judge after trial, in explicit reliance on 
severe sanction precedents, makes a shambles of any effort to quantify 
the “cost” of a suspension period assigned for violations, where a larger 
business gets a lesser period because it is larger. 


In Speight, 33 A. D. in footnote 24 on page 317 (1974), it was said that 
“even slight false weighing is a serious violation of the Act. The cumula- 
tive effect of 10 to 20 percent of the livestock in the country being short- 
weighed even by a small amount is an unwarranted burden to the live- 


stock industry which should be significantly reduced...”. An in- 


*° Investigational differences did not permit shrinkage factors to be taken into considera- 
tion. 
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congruous situation exists. On the one hand, with even slight false 
weighing being a very serious problem to the industry, large violators 
may expect to receive relatively lighter sanctions than smaller busi- 
nesses might receive. " 


Reducing the relative severity of the sanctions because of the larger 
size of the business is in stark contrast to the formula used in the Federal 
Coal Mine Health and Safety Act Enforcement Standards (30 CFR 
100.1), and also conventional wisdom. 


It may be the inevitable result of the “severe sanction policy” being so 
broadly applied that it creates its own limitations, something like the 
massive retaliation doctrine used in military affairs for almost two dec- 
ades before it became self-defeating. 


In attempting to set standards for the assignment of an appropriate 
sanction, to deter others, the following factors have been considered: the 
“costliness” of the suspension to the respondents, Jn re American Fruit 
Purveyors, supra, page 1597, footnote 39; In re Sy B. Gaiber, supra, 848; 
In re Sol Salins, 37 A. D. 1699 (J. O. Decision 11/3/78, slip opinion page 
46-48); budgetary and personnel limitations of the government agency, 
In re J. A. Speight, supra, page 314-15; relative prices per pound of cows 
and pigs, In re Overland Stockyards, supra, at page 1849; computations 
projecting similar violations into every transaction of Respondent for 
that year’s business, on the hypothesis that similar violations occurred 
in each transaction, to calculate the total hypothesized losses to pro- 
ducers, In re Kenneth W. Miller, 33 AD 88, 110-111 (1974); assigning 
different alternative suspension periods for different seasons of the 
year, “to [prevent] Respondents from manuevering cases so that the sus- 
pension is effective during the slack season when it is least effective as a 
deterrent to future violators.” In re James J. Miller, supra, at page 80. 
Laudable as such efforts may be, the shifting focus has not avoided con- 
fusion, doubt and challenge. 


Again, highlighting the difference between consent orders and tried 
cases, it is noted that testimony was taken recently concerning negotia- 
tions between an agency and respondents wherein an agreement was 
reached concerning the suspension of a license, and a complaint was 
thereafter “tailored” to support the agreed sanction. Further, the sus- 
pension period of the license was to be effective by the agreement of the 
parties during the slack or off-season period, when it would have mini- 
mal “cost” in that respondent’s business. In re Potato Service, Inc., and 


" See In re Sol Salins, Inc., 37 A. D. 1699, (J. O. Decision 11/3/78, slip opinion page 50) 
where the larger size of the business was confirmed as the reason for reducing the sanction 
in Overland, supra. 
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In re Northern Processors, Inc., PACA Dockets No. 2-4677 and 2-4678, 
hearing 10/16-19/78, Washington, D. C., Tr pages 665-668; 678-680. 


It appears that the particular facts of a case are not always the pri- 
mary consideration: 


“In any case, the weight that I will give to the Administrative Law Judges’ 
determination as to the sanction will depend upon the extent to which it ap- 
pears, either from the record or from his prior experience, that he was fully in- 
formed as to all of the ‘legislative’, background facts relevant to the particular 
type of violation involved in the case.” In re J. A. Speight, supra, at 317, 
(emphasis added). 


The criteria for assessing larger businesses relatively smaller sanc- 
tions than would be applied to smaller businesses with similar or even 
lesser violations is not yet clear. See In re Sol Salins, Inc., supra, slip 
opinion pages 44-50, 


We turn now from the “size of the business of the person involved” to 
the second of the statutory criteria for consideration in the assessment 
of civil penalties (7 USC 2149(b) ) the “gravity of the violation”. 


It may be noted that the 1976 amendments to the Act require that no 
dogs can be shipped by any dealer “unless the animal is accompanied by 
a certificate issued by a veterinarian. . . .” 7 USC 2143(b), 9 CFR 2.79(a), 
42 FR 31028, 6/17/77. 


This limitation may tend to make chronic unsanitary conditions caus- 
ing illness or disease to many dogs expensive for corrective veterinary 
care and disrupts shipping commitments and schedules. 


However, it is recalled that the evidence here fails to show any animal 
was injured or sick due to any condition found at the time of the inspec- 
tion. 


Thus the conditions here were merely a potential for illness or injury 
to the animals. The evidence does not establish the seriousness of any 
potential illness that might have resulted from the unsanitary condi- 
tions. 


The risk of accidental injury was minimal, and any injury that might 
have resulted from the conditions shown would not be expected to be 
serious or disabling. 


In contrast, see In re Animal Research Center of Massachusetts, Inc., 
37 A.D. 1168 (1978). There, 26 rabbits were killed by predators which 
invaded the premises, and 500 others were kept in “deplorable” condi- 
tions, clearly in violation of the Act and regulations. In addition, there 
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was cruel neglect of a gross nature. 


“. She found the dog to have both a string and a chain. . embedded in its 
neck. The veterinarian removed them surgically. It was determined that the 
dog’s neck measured 14-3/4 inches in diameter whereas the chain measured 
14-1/4 inches and the string 12 inches in diameter. In the opinion of the 
veterinarian, they had been fastened about the dog’s neck some months earlier 
when his neck was smaller. USDA tags were attached to the string and chain. 
The one attached to the chain had been issued to the corporate respondent. 


The one attached to the string had been placed on the dog while a puppy prior 
to its purchase by respondents on October 30, 1976. The type chain used by re- 
spondents was not the choker collar type which consists of smooth chain, but 
instead was a crude form of chain with jagged edges and not the sort that com- 
plies with the act [sic] and the regulations. The use of string as a collar also vio- 
lates the act [sic] and the regulations, and although the person who placed it on 
the dog is not before us, respondents did not remove it either upon their pur- 
chase of the puppy or their fastening of the chain. They also failed to inspect 
the puppy as it grew to_assure that the objects about its neck were sufficiently 
loose to avoid doing it injury.” In re Animal Research Center of Massachusetts, 
Inc., supra, at page 1172-3. 


There, a thousand dollar ($1000) penalty was assessed against each re- 
spondent, the maximum allowable under the statute as it existed at the 
time of the violation. 


Surely some distinction should be made between a careless house- 
keeper and one who is cruelly negligent over a long period of time, caus- 
ing injury, pain and requiring surgical correction. 


Complainant would assess one thousand dollars ($1000) for a cruel vio- 
lation described there, and, if permitted, a thousand dollar ($1000) pen- 
alty for failure to allow inspection of records even though records for 
five (5) years were produced the very next day in compliance with a sub- 
poena served during the inspection. 


Such anomalies seem inevitable from any blind and rigid practice of 
assessing all sanctions in a cluster at the severe end of the spectrum. 


This anomalous result is not peculiar to a narrow line of cases, or a sin- 
gle law. In some cases little or no distinction is made between innocent 
misjudgment and wilful deliberate misconduct, misappropriating funds 
for personal use. In re M & H Produce Co., 34 A.D. 700, 714-715 (1975); 
In re Mid-States Livestock, Inc., et al, 36 A.D. 172, 182, 192 (1977); In re 
Sam Leo Catnazaro, 35 A.D. 26, 28, 31 (1976); In re Maure Solt, supra, 
at page 723; In re C. Lichenstine & Sons, Inc., 33 A.D. 211, 213, 216 
(1974). 


No effort is made in other cases to soften the impact of regulatory pro- 
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visions on those who have innocently operated their business in a 
manner to trigger regulatory provisions causing an increase in the 
operating expense of the business, without any harm to the market 
generally, nor any benefit to the Respondent. See Jn re Assoc. Milk Pro- 
ducers, supra, at page 985-988; In re J. Reid Hoggan, supra, at pages 
1815-1819; In re McIntire’s Dairy, supra. 


Turning to the third of the criteria, “the person’s good faith,” the rec- 
ord does not justify high marks for this respondent. Admittedly, she 
has a somewhat adversary attitude towards federal inspectors who visit 
her premises. She cooperates but only reluctantly and after some resis- 
tance. She tends to drag her feet in making corrections recommended by 
the inspectors. She will exploit any weakness or sympathy extended by 
the inspector. Reliance is made not only on the testimony of the current 
record, but clear recollection of her attitudes displayed by the testimony 
in the hearing leading to the March 31, 1976 decision, 35 A.D. 466. 


The only factor of consequence is her slow or partial correction of de- 
ficiencies pointed out by inspectors. The other items are not considered 
of any significance under the circumstances here. It should be noted that 
the record in the present hearing and the earlier hearing fails to show 
that the inspectors ever treated her with any discourtesy or rudeness, 
but on the contrary, treated her with respect, courtesy, and in the events 


leading to the earlier hearing, with more generosity than she was prob- 
ably entitled to under the law or facts. 


Neither high nor low marks can be assigned to respondent on the good 
faith issue. 


The last of the four statutory criteria, “the history of violations” can- 
not provide much comfort for respondent either. She is a second 
offender, having been found guilty of violations in the 1976 Decision, 35 
A.D. 466. Or, from a more extreme perspective, she might be considered 
a violator on twenty (20) occasions, since there were thirteen (13) viola- 
tions in the 1976 Decision and seven (7) (out of nine (9) alleged) in this 
Decision. 


However, a second offense is not necessarily a factor for consideration 
under the severe sanction policy in effect. The respondent in Overland 
Stockyards was also a second offender. There, the first offense was ex- 
plicitly rejected as being a factor in assessment of the sanction to be ap- 
plied in the second offense. 


“No part of the suspension period [here] is based on the fact that a prior con- 
sent Order suspended respondent stockyards for 25 days and ordered it to cease 
and desist ‘participating in arrangements or schemes which defraud persons 
selling or purchasing livestock, in commerce, or aiding and abetting persons in 
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defrauding sellers or purchasers of livestock, in commerce,’ (29 Agriculture 
Decisions 577, 582 (1970) ) because that case is not sufficiently close to the 
present case, factually, to be relevant. Although respondent stockyards in that 
case was ordered to initial scale tickets, its failure to comply with that Order 
did not contribute to its present false weighing.” 


In re Overland Stockyards, supra, at page 1851, footnote 58. 


It is not clear why a respondent’s record of prior violations of the same 
law is to be ignored, unless the second violation is “sufficiently close to 
the” first violation to have relevance. 


No significant differences are seen between defrauding people and de- 
liberately manipulating scales to shortweigh cattle being sold. At least 
no significant differences are seen to warrant pretending the violation 
for defrauding customers was not there when the sanction was being 
considered for violations arising out of deliberately shortweighing 
cattle. 


Further, it is noted that in Overland the respondent also had “been the 
subject of three checkweighing investigations, and in each of these re- 
spondent Overland was found to be misweighing livestock. The Packers 
& Stockyards Administration twice warned respondent that mis- 
weighing of livestock was a serious violation of the Act and that steps 
should be taken to correct the practice. . . these prior warning were ap- 
parently ignored by respondents who were found to still be consistently 
misweighing livestock at the time of the third checkweighing investiga- 
tion.” In re Overland, supra, at page 1821. 


Here, respondent DeBoer’s earlier violation will be considered in as- 
sessing the sanction to be applied for the present violations. 


Complainant has requested that respondent’s license be revoked and 
$9,000.00 civil penalty be assessed. However, only seven (7) violations 
have been found, which would reduce the civil penalties requested by 
complainant from a total of $9,000.00 to a total of $7,000.00 


Full consideration has been given to the prior offenses, the nature of 
the offenses, and all of the circumstances shown by the evidence. 
Further, full consideration has been given to the principles and prece- 
dents as set forth herein. 


Respondent’s license was suspended for 90 days in 1976. Obviously, 
that was an inadequate deterent for respondent. The violations then and 
now are substantially similar in nature, extent and degree. 


No seriously aggravating factors have been shown by the evidence. No 
injuries or illnesses were tied to the unsanitary conditions that existed. 
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Doubling the 1976 suspension and adding $200.00 civil penalty per 
violation appears to be a very severe sanction. 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a dealer 
under the Act, shall cease and desist from: 


1. Failing to provide adequate ventilation in the indoor housing 
facilities for the health and comfort of the animals at all times, so as to 
minimize drafts, odors and condensation of moisture; 


2. Failing to provide durable and clean feeding pans; 


3. Failing to keep water receptables clean, and failing to provide pot- 
able liquids free from contamination; 


4. Failing to sanitize the primary enclosures often enough to prevent 
an accumulation of debris, excreta or disease hazards; 


5. Failing to remove excreta from primary enclosures as often as 
necessary to prevent contamination of the dogs contained therein, and 
to reduce disease hazards and odors; 


6. Failing to keep the dealer premises clean and in good repair, free of 
accumulations of trash, so as to protect the animals from injury and dis- 
ease, and failing to maintain the required husbandry practices and- 
standards; 


7. Failing or refusing to permit inspectors to inspect all of the pertin- 
ent facilities and property used in or in connection with the operation of 
the kennels. 


Respondent Mrs. John M. DeBoer is assessed a civil penalty of 
$200.00 per violation, for a total of $1,400.00, which shall be payable by 
certified check or money order to the Treasurer of the United States. 
Said payment shall be forwarded to Garrett B. Stevens, Room 2004, 
South Building, United States Department of Agriculture, Washington, 
D. C. 20250. 


Further, respondent Mrs. John M. DeBoer’s license to do business as a 
dealer under the Act is suspended for a period of 180 days, and there- 
after until the full civil penalty has been paid and appropriate adminis- 
trative action can be taken to have an Order entered lifting the suspen- 
sion. 
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Copies of this Order shall be served upon the parties. This Order shall 
become final thirty days (30) after service upon respondent, unless there 
is an appeal to the Secretary as provided for in §§ 1.145 and 4.20 of the 
rules of practice (7 CFR 1.145 and 9 CFR 4.20). 


The suspension of the license shall begin on the tenth (10th) day after 
this Decision and Order become final.* 


*The Decision and Order became final February 12, 1979.—Ed. 





(No. 19,021) 


In re SHARON ST. ARNOLD, d/b/a SAINTS KENNELS. AWA Docket No. 
105. Decided January 16, 1979. 


Regulations and standards — failure to comply with — Prior violations — 
notification of — Oral hearing — failure to request — Sanction 


Where respondent wilfully violated the Act and the regulations thereunder in connection 
with her operations as a Class B dealer as found herein, respondent is ordered to 
cease and desist from said violations. Further, respondent is suspended as a regis- 
trant under the Act for 30 days. 


Garrett B. Stevens, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as the Act. It was instituted 
by a complaint filed by the Administrator, Animal and Plant Health In- 
spection Service, United States Department of Agriculture, charging re- 
spondent with various violations of the regulations issued under the Act 
(9 CFR 1.1 et seq.). 
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Copies of the complaint and the Rules of Practice governing proceed- 
ings under the Act were served by the Hearing Clerk by certified mail on 
May 15, 1978, and respondent was given notice that she had 20 days 
from that date to file an answer. Respondent, in answer to the com- 
plaint, wrote to the Hearing Clerk and admitted violations of the Act, 
but alleged certain facts concerning the violations in support of her con- 
tention that the violations charged were not willful. Respondent has not 
requested an oral hearing. 


Accordingly, complainant’s motion for entry of a decision and order 
has been considered and pursuant to sections 1.139 and 4.12-3 and 4.15 
of the Rules of Practice (7 CFR 1.139 and 9 CFR 4.12-3 and 4.15) this 
decision and order is herewith issued with adopts and sets forth as its 
findings of fact the uncontroverted factual allegations of the complaint. 


FINDINGS OF FACT 


1. Sharon St. Arnold, d/b/a Saint’s Kennels, hereinafter referred to as 
the respondent, is an individual residing at 3961 Corey Road, Central 
Point, Oregon 97502. 


2. The respondent, at all times material herein, was: 


(a) Engaged in the business of buying, selling and offering for 
transportation, in commerce or affecting commerce, animals, for com- 
pensation or profit, for research or teaching purposes, or for exhibition 
purposes or for use as pets. 


(b) Licensed as a dealer under the Act and regulations by the Secre- 
tary of Agriculture and classified as a Class B dealer under the regula- 
tions (USDA License No. 92-B-10). 


3. At the time of licensing, the respondent was apprised of the pro- 
visions of the Act and the regulations and agreed in writing to comply 
with them. 


4. On or about May 9, 1977, respondent sold one female, black, toy 
miniature poodle dog to Nadine M. Sullivan, owner and operator of Sulli- 
van Acres Poodle Kennel, Klamath Falls, Oregon. This dog was not prop- 
erly identified as required by section 2.50 (b) of the regulations (9 CFR 
2.50 (b) ). 


5. On or about May 9, 1977, respondent sold one female, black, toy 
miniature poodle dog to Nadine M. Sullivan, owner and operator of Sulli- 
van Acres Poodle Kennel, Klamath Falls, Oregon. During the course of 
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this sale, no ANH Form 18-6 was provided to the purchaser as required 
by section 2.75 (b) of the regulations (9 CFR 2.75 (b) ). 


6. On or about May 28, 1977, respondent sold one male, black, adult 
poodle dog, “St. Dom’s Bit O Black”, AKC No. PB083848, to Golda J. 
Howlett, owner of Roxie Rogue Kennel, Medford, Oregon. This dog was 
not properly identified as required by section 2.50 (b) of the regulations 
(9 CFR 2.50 (b) ). 


7. On or about May 28, 1977, respondent sold one male, black, adult 
poodle dog, “St. Dom’s Bit O Black”, AKC No. PB083848, to Golda J. 
Howlett, owner of Roxie Rogue Kennel, Medford, Oregon. During the 
course of this sale, No. ANH Form 18-6 was provided to the purchaser 
as required by section 2.75 (b) of the regulations (9 CFR 2.75 (b) ). 


8. On or about July 8, 1975, and August 16, 1976, letters of warning 
were sent to respondent informing her of prior apparent violations of 
various sections of the Act and regulations. Respondent, therefore, had 
reason to know that compliance with the provisions of the Act and regu- 
lations was required. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1-8 herein, re- 
spondent has willfully violated sections 2.50 (b) and 2.75 (b) of the regu- 
lations (9 CFR 2.50 (b) and 2.75 (b) ) issued pursuant to the Act because 
the respondent has admitted all the material allegations, other than will- 
fulness, in her answer and further because willfulness is legally imputed 
to respondent’s violations because they were intentionally committed. In 
re George Steinberg and Sons, Inc., 32 A.D. 236 (1973), affd 491 F.2d 
988 (2nd Cir. 1974), cert. denied 419 U.S. 830; In re American Fruit Pur- 
veyors, Inc., 30 A.D. 1542 (1971); and finding of fact 8, above. 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a dealer 
under the Act, shall cease and desist from: 


1. Failing to properly identify dogs as required by section 2.50 (b) of 
the regulations (9 CFR 2.50 (b) ). 
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2. Failing to provide ANH Forms 18-6 to purchasers as required by 
section 2.75 (b) of the regulations (9 CFR 2.75 (b) ). 


Respondent’s license as a dealer under the Act is hereby suspended for 
a period of thirty days. 


This order shall become effective thirty-five (35) days after service of 
the order upon respondent, if not appealed to the Secretary pursuant to 
sections 1.145 and 4.20 of the Rules of Practice (7 CFR 1.145 and 9 CFR 
4.20). 


* The Decision and Order became final and effective February 26, 1979.—Kd. 


(No. 19,022) 


In re ARTHUR E. FESSLER. AWA Docket No. 102. Decided January 17, 
1979. 


Feeding and housing standards — failure to meet — Records — inadequacy 
of — Regulations and standards — failure to comply with 


Where respondent wilfully violated the Act and the regulations and standards thereunder 
as found herein, in connection with his operations as a Class B dealer thereunder, re- 
spondent is ordered to cease and desist from said violations. 


John H. Vetne, for complainant. 
John D. Peterson, Hillboro, OR, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as the Act, and the regula- 
tions and standards issued thereunder (9 CFR Parts 1-3), hereinafter re- 
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ferred to as the regulations or standards. The complaint was filed by the 
Administrator on April 5, 1978, and was served on respondent by the 
Hearing Clerk on April 12, 1978. 


Respondent was informed in the complaint, and in the letter of serv- 
ice, that an answer should be filed in accordance with the Rules of Prac- 
tice within 20 days from the date of service. Respondent was advised, in 
the letter of service, that the failure to file an answer would constitute 
an admission of the material allegations in the complaint. Respondent 
has not filed an answer within the alloted time, and has indicated that 
he will not resist the entry of a decision and order on the basis of failing 
to file an answer. 


Accordingly, the material facts alleged in the complaint, which are ad- 
mitted by respondent’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 


This decision and order, therefore, are issued pursuant to section 
1.139 of the Rules of Practice (7 CFR section 1.139). 


FINDINGS OF FACT 


1. Arthur E. Fessler, hereinafter referred to as the respondent is an 
individual who resides at Star Route, Box 290, Forest Grove, Oregon 
97116. 


2. Respondent, at all times material herein, was: 


(a) Engaged in the business of buying, transporting, and selling, in 
commerce or affecting commerce, for compensation or profit, animals 
used for research or teaching purposes, or for exhibition purposes, or for 
use as pets; and 


(b) Licensed as a dealer under the Act and regulations by the Secre- 
tary of Agriculture and classified as a Class B dealer under the regula- 
tions. 


3. At the time of licensing under the Act, respondent was apprised of 
the provisions of the Act and the regulations and agreed in writing to 
comply therewith. 


4. Respondent, during the period from January 4, 1977 through June 
20, 1977 violated the Act and the regulations in the following particu- 
lars: 


(a) On or about January 14, 1977, February 21, 1977 and March 
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18, 1977 respondent sold cats in violation of sections 2.50 and 2.75 of 
the regulations (9 CFR §§ 2.50 and 2.75) in that respondent failed to 
make and maintain proper records as to the correct identification, 
source, and acquisition as required by the regulations. 


(b) Respondent failed to meet the standards for feeding, sanita- 
tion, drainage, and facilities for the care and housing of rabbits as re- 
quired by sections 3.50 through 3.56 of the standards (9 CFR §§ 3.50- 
3.56). 


By reason of the facts adopted in paragraphs 1 through 4 herein, re- 
spondent has willfully violated sections 2.50 and 2.75 of the regulations 
(9 CFR §§ 2.50 and 2.75), and sections 3.50 through 3.56 of the stand- 
ards (9 CFR sections 3.50-3.56). 


Respondent, his agents and employees, in connection with activity 
regulated under the Act, from the effective date of this order, and there- 
after, shall cease and desist from: 


1. Failing to make and maintain proper records as to the correct iden- 
tification, source, and acquisition of animals and as required by the regu- 
lations. 


2. Failing to meet the standards for feeding, sanitation, drainage, and 
facilities for the care and housing of rabbits as required by the stand- 
ards. 


This order shall have the same force and effect as if entered after full 
hearing. 


This order shall become effective*(35) days after its service on re- 
spondent unless an appeal is filed pursuant to section 1.145 of the Rules 
of Practice (7 CFR section 1.145). 


Copies hereof shall be served upon the parties. 


* The Decision and Order became final and effective February 26, 1979.—Ed. 
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(No. 19,023) 
In re ANIMAL RESEARCH CENTER OF MASSACHUSETTS, INC., a corpora- 
tion, and IVAN N. LIKAR, an individual. AWA Docket No. 74. De- 
cided July 31, 1978. 


Order denying respondents’ motion to file late appeal 


Decision by Donald A. Campbell, Judicial Officer. 


On July 31, 1978, respondents filed a motion to file a late appeal on 
the ground that their attorneys inadvertently noted an incorrect date on 
their docket calendar as a final date for filing the appeal. However, the 
Initial Decision and Order became final and effective on July 21, 1978, 
and it has been uniformly held under the various regulatory programs of 
this Department that the failure to file an appeal before the effective 
date of the Initial Decision is jurisdictional. That is, regardless of good 
cause shown for the filing of an appeal after the effective date of the 
Initial Decision, it has been uniformly held that appeals will not be en- 
tertained after an Initial Decision and Order becomes final and effective. 
Accordingly, respondents’ motion is denied. 





LIST OF DECISIONS REPORTED 
MARCH 1979 
AGRICULTURE DECISIONS 
Federal Meat Inspection Act 


NorwWIcH BEEF ComPANy, INc. FMIA Docket No. 29. Stolen 
beef — acceptance of with knowledge of theft — Felo- 
ny conviction — suspended sentence and probation — 
Restitution — full payment to owners — Application 
for inspection services after formation of new com- 
pany — approval of — Equitable estoppel — not ap- 
plicable — Fitness for business under the Act — 
found lacking — Sanction, with provisions 


(No. 19,024) 


In re NORWICH BEEF COMPANY, INC. FMIA Docket No. 29. Decided 
March 7, 1979. 


Stolen beef — acceptance and processing of with knowledge of theft — Con- 

viction for felony — suspended sentence and probation — Restitution — 

full payment to owners of stolen beef — Formation of new company — Ap- 

plication for inspection services — approval of — Misdemeanor — failure 

to list on application for services — Equitable estoppel — determined to be 

inapplicable — Unfitness for business requiring inspection services under 
the Act — basis for finding of — Sanction. 


Where respondent’s application for inspection services under the Act was approved based 
upon the failure of Alan Roessler to list his conviction for misdemeanor thereon, 
equitable estoppel is determined to be inapplicable. Respondent is found to be unfit 
to do business requiring inspection services rendered under the Act. Such inspection 
services are withdrawn from and denied to respondent as provided in the order here- 
in. 


John G. Liebert, Administrative Law Judge. 
Robert G. Hibbert, for complainant. 
Carl M. Porto, New Haven, CT, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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This is an administrative action for the withdrawal of Federal meat in- 
spection under the Federal Meat Inspection Act (21 U.S.C. 601 et seq.), 
in which an initial Decision and Order dismissing the complaint was 
filed on October 26, 1978, by Administrative Law Judge John G. 
Liebert. On November 27, 1978, complainant appealed to the Judicial 
Officer, to whom final administrative authority to decide the Depart- 
ment’s cases subject to the Administrative Procedure Act has been dele- 

gated (37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395). 


Complainant has requested oral argument before the Judicial Officer, 
but since the issues have been thoroughly briefed and oral argument 
would not seem helpful, complainant’s request for oral argument, which 
is discretionary (7 CFR 1.145 (d) ), is denied. 


This administrative action was instituted to withdraw Federal meat 
inspection from respondent because Alan Roessler, respondent’s presi- 
dent, treasurer and principal stockholder, had previously been convicted 
of the felony of receiving a truckload of hijacked beef and processing it 
through the plant at which he was manager, with knowledge that it was 
stolen. Judge Liebert held, however, that the statute does not authorize 
the withdrawal of inspection services because of conviction of a felony 
unless the felony was based upon the acquiring, handling, or distribu- 
ting of unwholesome, mislabeled or deceptively packaged food or upon 
fraud in connection with transactions in food. For the reasons set forth 
below, I disagree with Judge Liebert’s reading of the statute and con- 
clude that inspection services should be withdrawn from respondent’s 
plant unless Alan Roessler severs his connections with the firm. 

Excerpts from Judge Liebert’s initial Decision, set forth below, are 
adopted herein as the final Decision (some paragraphs, sentences and 
parts of sentences have been omitted), followed by additional conclu- 
sions by the Judicial Officer. 


EXCERPTS FROM ADMINISTRATIVE LAW JUDGE'S DECISION 


PRELIMINARY STATEMENT 


This is an administrative proceeding concerning the proposed with- 
drawal of Federal meat inspection services from respondent corporation 
under the Federal Meat Inspection Act, 21 U.S.C. 601 et seq., (herein- 
after referred to as the Act). It was instituted by a complaint filed on 
April 18, 1977, by the Acting Administrator of the Food Safety and 
Quality Service, United States Department of Agriculture, alleging that 
the respondent is unfit to engage in any business requiring inspection 
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under the Act, by application of section 401 of the Act (21 U.S.C. 671), 
because Alan Roessler, the president and treasurer of the corporate re- 
spondent, was convicted of certain crimes. 


Respondent admits the allegations contained in Paragraphs 1, 2 and 3 
of the complaint, as amended, which specifies the alleged criminal con- 
victions but denies the allegations in Paragraph 4, thereby raising the 
central issue of the unfitness of the respondent to engage in any business 
requiring inspection under Title I of the Act. 


Hearing on the matter was held in New Haven, Connecticut, on 
August 23, 1977. Robert G. Hibbert, Esq. and Harold J. Reuben, Esq. of 
the Office of the General Counsel, United States Department of Agricul- 
ture, Washington, D.C., represented complainant, and respondent was 
represented by Carl M. Porto, Esq. Following the close of the hearing the 
parties were given an opportunity to file proposed findings of fact and 
briefs. 


PERTINENT STATUTE PROVISIONS 


In pertinent and relevant parts the Federal Meat Inspection Act, 21 
U.S.C. 601 et seq., provides: 


“§ 602. Congressional statement of findings 


Meat and meat food products are an important source of the Nation’s total 
supply of food. They are consumed throughout the Nation and the major por- 
tion thereof moves in interstate or foreign commerce. It is essential in the pub- 
lic interest that the health and welfare of consumers be protected by assuring 
that meat and meat food products distributed to them are wholesome, not adul- 
terated, and properly marked, labeled, and packaged. Unwholesome, adulter- 
ated, or misbranded meat or meat food products impair the effective regulation 
of meat and meat food products in interstate or foreign commerce, are in- 
jurious to the public welfare, destroy markets for wholesome, not adulterated, 
and properly labeled and packaged meat and meat food products, and result in 
sundry losses to livestock producers and processors of meat and meat food pro- 
ducts, as well as injury to consumers. The unwholesome, adulterated, mis- 
labeled, or deceptively packaged articles can be sold at lower prices and com- 
pete unfairly with the wholesome, not adulterated, and properly labeled and 
packaged articles, to the detriment of consumers and the public generally. It is 
hereby found that all articles and animals which are regulated under this 
chapter are either in interstate or foreign commerce or substantially affect such 
commerce, and that regulation by the Secretary and cooperation by the States 
and other jurisdictions as contemplated by this chapter are appropriate to pre- 
vent and eliminate burdens upon such commerce, to effectively regulate such 
commerce, and to protect the health and welfare of consumers.” 
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(See also Federation of Homemakers v. Hardin, (DC, D.C. 1971) 328 F. 
Supp. 181.) 


“§ 671 Inspection services; refusal or withdrawal; business unfitness based 
upon certain convictions; other provisions for withdrawal of services unaf- 
fected; responsible connection with business; finality of Secretary’s actions; 
judicial review; record 


The Secretary may (for such period, or indefinitely, as he deems necessary to 
effectuate the purposes of this chapter) refuse to provide, or withdraw, inspec- 
tion service under subchapter I of this chapter with respect to any establish- 
ment if he determines, after opportunity for a hearing is accorded to the 
applicant for, or recipient of, such service, that such applicant or recipient is 
unfit to engage in any business requiring inspection under subchapterI* * * 
because the applicant or recipient, or anyone responsibly connected with the 
applicant or recipient, has been convicted, in any Federal or State court, of (1) 
any felony, or (2) more than one violation of any law, other than a felony, based 
upon the acquiring, handling, or distributing of unwholesome, mislabeled, or 
deceptively packaged food or upon fraud in connection with transactions in 
food. This section shall not affect in any way other provisions of this chapter 
for withdrawal of inspection services under subchapter I of this chapter from 
establishments failing to maintain sanitary conditions or to destroy condemned 
carcasses, parts, meat or meat food products. 


For the purpose of this section a person shall be deemed to be responsibly con- 
nected with the business if he was a partner, officer, director, holder, or owner 
of 10 per centum or more of its voting stock or employee in a managerial or 
executive capacity. 


The determination and order of the Secretary with respect thereto under this 
section shall be final and conclusive unless the affected applicant for, or recipi- 
ent of, inspection service files application for judicial review within thirty days 
after the effective date of such order in the appropriate court as provided in sec- 
tion 674 of this title. Judicial review of any such order shall be upon the record 
upon which the determination and order are based.” 


FINDINGS OF FACT 


1. On May 2, 1973, Alan Roessler was convicted in the Superior Court 
for the County of New London, Connecticut, of a felony for the crime of 
larceny in the first degree in violation of section 53a-122, Connecticut 
General Statutes. At that time, he was manager of and responsibly con- 
nected with Sachem Provision Company, a federally inspected meat 
processing plant in Norwich, Connecticut. The crime concerned the 
receipt of a truckload of stolen beef in 1971 from a principal customer 
and processing it through the plant with knowledge that it was stolen. 
He was given a l-year suspended sentence with 6 months probation. He 
personally made full payment to the owners in restitution. 
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2. In the summer of 1974 Sachem Provision Company, together with 
affiliated companies controlled by the Roessler family, was adjudged a 
bankrupt. Alan Roessler, with some other associates and employees of 
Sachem, formed a new company with their own finances and took over 
the Sachem operations and plants. This new company was named 
Norwich Beef Company, Inc., and Alan Roessler became its President, 
Treasurer, and principal stockholder. 


3. In order for Norwich Beef Company, Inc. to have business con- 
tinuity and receive federal inspection services, Roessler, on or about 
July 16, 1974, submitted an application (MP Form 401) to Dr. Phillip A. 
Ray, Jr., Area Supervisor, Southern New England Area, Animal and 
Plant Inspection Services (APHIS) USDA, for inspection services. Re- 
spondent’s Exhibit 1 is a copy of a statement made by Dr. Ray to Charles 
Bischoff, Special Agent, Office of Investigations, USDA. In it Dr. Ray 
states that the application form was returned to Alan Roessler on July 
17, 1974, for completion of Items 19 and 20 which were left blank. 
These items require a listing of each felony or misdemeanor and any 
plant violation. Roessler completed the form by insertion of the word 
“none” under these items and returned it to Dr. Ray on July 24, 1974. 
This completed application was then forwarded by Dr. Ray to Dr. H. J. 
Hatter, the Regional Director. 


4. In his statement Dr. Ray says that on July 16, 1974, when Alan 
Roessler first submitted the application, he “remembered Roessler had 
been in trouble involving stolen meat” yet, after receipt of the completed 
application on July 24, he further states, 


“I must have known that the item “NONE” was not correct, and I should have 
known this was a possible false statement by Roessler. I do not feel that this of- 
fice was remiss or negligent in forwarding this application. I knew that 
Program Review and Compliance was aware of Roessler’s history and that an 
investigation of any application is routine. There was no purpose in covering 
ground already being covered by Compliance. I discussed Roessler with Michael 
Cassala a number of times on the phone but I am unsure of the dates. The 
application consisting of an original and three copies were all forwarded to H. 
J. Hatter, Regional Director, Northwest Region, M.I.P. After a survey on 
September 4, 1974 I approved a Recommendation for Approval of Establish- 
ment (MP-Form 507) on September 4. Withdrawal of inspection of Sachem 
Provision Co. was synchronized with granting of inspection at Norwich Beef so 
that there was no interruption of inspection. Upon my recommendation, Dr. 
Hatter approved the Grant of Inspection (MP Form 451) dated September 11, 
1974.” 


5. Dr. Hatter testified that on receipt of the application for inspection 
services one copy was sent to the Compliance staff “who does a back- 
ground research not only of the company but of the individuals listed on 
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the reverse side as being part of the corporation or management.” In the 
present circumstance the testimony of record discloses that Compliance 
did not report any record of the felony conviction of Alan Roessler. This 
is the survey mentioned in Dr. Ray’s statement. On this clearance by 
Compliance Dr. Ray made his recommendation and Dr. Hatter issued his 
regular grant of inspection. As a consequence of this approval, Norwich 
Beef Company, Inc. became an approved establishment for receipt of 
federal inspection services, which it has received continuously to the 
present time. 


6. Dr. Hatter testified that at the time of his grant of regular inspec- 
tion he was not aware of any prior conviction of Roessler, otherwise he 
would have issued a “conditional” grant of inspection, which is a sort of 
temporary inspection privilege, pending more complete investigation. In 
that situation the applicant would have been notified of the action and 
the reason for it. He further testified that it is agency procedure in the 
event of receipt of information concerning criminal action involving a 
grantee of regular inspection services to “withdraw the regular grant 
and issue a conditional grant pending the outcome of the search and the 
hearing, if it needed to go that way.” 


7. The record discloses that Dr. Ray’s statement to Mr. Bischoff of the 
Compliance division concerning his knowledge of Alan Roessler’s felony 
conviction was made on January 25, 1975. Dr. Hatter testified that he 
was not aware of Dr. Ray’s statement until January, 1977, when he 
received a copy of a letter addressed to the Office of the General Counsel 
from the Compliance Officer in charge of the Washington office. As 
stated in Findings of Fact 5 supra, Compliance at the completion of its 
original survey at the time of filing the application did not report the 
1973 felony conviction of Alan Roessler to Dr. Ray. Further testimony 
of record discloses that Compliance did not make a check on, or keep a 
record of, the felony convictions of responsibly connected persons of 
firms which had been granted inspection licenses until very recently 
(1977). It is noted that Dr. Ray’s statement (Respondent’s Exhibit 1) dis- 
closes that prior to the time of recommendation of Roessler’s application 
both he and Compliance Officer Michael Cassala knew of the 1973 
conviction. 


8. Michael Cassala, the agency Compliance Officer responsible for 
checking on plants in the area including Connecticut, testified that in 
June, 1973 he learned of Alan Roessler’s conviction of the felony charge. 
He wrote up the matter in a Plant’s Compliance Program slip (Form 
511), which he prepared at the time during a routine (6-month) 
investigation of the Sachem Provision plant operation, and sent it to his 
supervisor in the Philadelphia office. Additionally, he attached a news- 
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paper clipping of the incident to the report. He further testified that he 
did not receive any instruction from his superiors in the Regional Office 
to take any further action in the matter as a result of his report. It is 
noted that Dr. Hatter’s office is also located in Philadelphia, presumably 
at the same location as the Regional Officer of Compliance who received 
Cassala’s report. 


9. On November 15, 1974, Cassala made an inspection of Norwich 
Beef Company. At that time he became familiar with the transition of 
the Sachem Provision Company operations to the newly formed Nor- 
wich Beef Company and the fact of Alan Roessler’s position in the new 
company. In his report, filed on November 22, 1974, he again indicated 
the fact of Alan Roessler’s 1973 felony conviction as well as his execu- 
tive position in Norwich Beef Company. 


10. The testimony of Richard P. Van Blargan, Compliance Specialist 
in the Washington, D.C. office, was to the effect that his office became 
aware of the possible falsification of information in Items 19 and 20 on 
Alan Roessler’s application for inspection services for Norwich Beef 
Company through the report filed by Michael Cassala as a result of his 
November 15, 1974, routine plant check of Norwich Beef Company. This 
report had been filed with the officer in charge in Philadelphia and from 
there referred to the headquarters Compliance staff in Washington, 
D.C. The Director then forwarded a request to the Officer of Investiga- 
tion on December 12, 1974, “to institute an investigation into whether 
or not a false application had been filed.” The Investigation Officer made 
a report dated March 3, 1975, on the basis of which Compliance deter- 
mined that a falsification did exist, and the matter was referred to the 
Office of the General Counsel on April 28, 1975, with a request that “a 
criminal proceedings be brought against Norwich Beef Company for fal- 
sification of a Federal document under Title 18.” 


On December 9, 1975, the Office of the General Counsel referred the 
matter to the United States Attorney “with a request that criminal 
proceedings be pursued against Norwich Beef Company for falsification 
of an application under Title 18, USC.” 


Criminal proceedings were brought by Information against Norwich 
Beef Company, Inc., and Alan Roessler in the United States District 
Court for the District of Connecticut for violation of Title 18 United 
States Code, Section 1001. Subsequently, the charges against Norwich 
Beef Company, Inc., were dismissed and the Information was redrafted 
in its entirety by which Alan Roessler alone was charged as follows: 
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COUNT ONE 


“From on or about September 4, 1974, and continuing thereafter for an inde- 
finite period of time, in the District of Connecticut, ALAN ROESSLER, the 
defendent herein, as a responsible officer of Norwich Beef Company, Inc., did 
wilfully and intentionally sell and transport in commerce articles of meat re- 
quired to be inspected under Chapter 12, Subchapter II, Title 21, United States 
Code, which articles of meat were not so inspected, in that from September 4, 
1974 and continuing thereafter for an indeterminate time the said ALAN 
ROESSLER, acting through Norwich Beef Company, Inc., sold and transported 
in commerce articles of meat inspected under a grant of inspection which was 
obtained by the said ALAN ROESSLER on behalf of the said Norwich Beef 
Company, Inc. through the preparation and submission to the Department of 
Agriculture of an application for inspection containing false and fraudulent 
representations by the said ALAN ROESSLER, the said inspection granted 
pursuant to said application therefore being void ab initio, the fraudulent repre- 
sentations being the answer “none” to questions 19 and 20 of Form MP 401, 
Application for Federal Meat, Poultry or Import Inspection, which form was 
undated and which form was received by the United States Department of 
Agriculture in Storrs, Connecticut on July 24, 1974, all in violation of Title 21, 
United States Code, Section 610 (b) (2) and 676.” (Complainant’s Exhibit 5) 


11. On a plea of guilty to the misdemeanor charged in the new Infor- 
mation the Court, on July 26, 1976, held: 


“It is ADJUDGED that the defendant upon his plea of guilty and the Court 
being satisfied there is a factual basis for the plea has been convicted of the of- 
fense of violation of Title 21, Sections 610 (b) (2) and 676 of the United States 
Code (sold and transported in commerce articles of meat under a grant of in- 
spection which was obtained through the preparation of an application for in- 
spection containing false representations) as charged in Count One of the super- 
seding Information and the court having asked the defendent whether he has 
anything to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the court, 


It is ADJUDGED that the defendant is guilty as charged and convicted. 


It is ADJUDGED that the imposition of sentence is suspended on Count One 
and the defendant is placed on probation for a period of one (1) year. 


IT IS FURTHER ADJUDGED that the defendant is required to pay a fine in 
the amount of Five Hundred Dollars ($500.00). Said fine is to be paid within 
thirty (30) days. 


IT IS FURTHER ORDERED that during the period of probation the defend- 
ant shall conduct himself as a law-abiding, industrious citizen and observe such 
conditions of probation as the Court may prescribe. Otherwise the defendant 
may be brought before the court for a violation of the court’s orders. 


IT IS FURTHER ORDERED that the clerk deliver three certified copies of 
this judgment and order to the probation officer of this court, one of which 
shall be delivered to the defendant by the probation officer. Robert C. Zam- 
pano, United States District Judge.” (Complainant’s Exhibit 6) 
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12. Documentation of the federal misdemeanor conviction was re- 
ceived by the Compliance Division on August 8, 1976. No action was 
taken at that time to refer the matter to Dr. Hatter’s Office, or, accord- 
ing to his testimony, to directly notify him of this fact. Instead, the mat- 
ter was referred to the Office of General Counsel by the Compliance 
Division in December of 1976. The complaint in the instant proceeding 
was filed on April 18, 1977. 


13. The evidence discloses that the first time Dr. Hatter knew of the 
1973 felony conviction of Alan Roessler, or his federal misdemeanor 
conviction in July 1976, was in January of 1977, although his was the 
focal point of the authority for handling Grants of Inspection in the 
area. This knowledge came from receipt of a copy of the Compliance 
Division’s reference to the General Counsel. Mr. Van Blargan, the rank- 
ing official of the Compliance Division giving testimony as complain- 
ant’s witness testified that the reason the original Compliance report on 
the application in 1974 did not uncover or cause Compliance to act upon 
Alan Roessler’s 1973 felony conviction was: 


“A. Up until, in fact, the latter part of 1976, and the early part of ’77, the 
system in which we had a review check or set up to determine whether or not 
anyone connected with a firm had been convicted was set up primarily to in- 
clude those violations in Federal courts resulting from violations or apparent 
convictions based on what we had initiated or what the Office of Investigation 
had initiated. 


Q. Has your office changed this procedure in the interim? 


A. Yes. As early as this particular year, we have made some ramifications 
(sic) in our system in which we do include all information now that comes to us 
relative to convictions.” 


14. The record discloses no evidence of any other felony or violations 
of law by Alan Roessler or Norwich Beef Company, Inc. The record dis- 
closes that Alan Roessler’s convictions were not for offenses related to 
the preparation or movement in commerce for use as human food of any 
article which was adulterated, misbranded, unwholesome, or a detri- 
ment to consumers and the public generally. The evidence adduced is 
that the meat products processed by Norwich Beef Company, Inc. are of 
good quality, and that the United States Department of Agriculture, 
through its quality inspection program, gives the company a better than 
an average quality rating on its products. 


The evidence further discloses that Alan Roessler is a good business- 
man* * * and thoroughly knowledgeable in the business of meat proc- 
essing. Norwich Beef Company is a financially sound business enter- 


prise, which is almost completely dependent for its survival on Alan 
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Roessler’s knowledge of production as well as management. This busi- 
ness is engaged in processing specialty meat products for distribution 
primarily within the State of Connecticut. Of its kind it is ranked as a 
medium-size plant for Connecticut, processing between 30,000 and 
40,000 pounds of product per week. It employs on an average 20-22 per- 
sons full time. 


15. The only factual evidence adduced which in any way would im- 
pugn the good moral character of Alan Roessler are the two convictions 
previously discussed for which full restitution under the law has been 
made. In other respects, all of the witnesses testifying on the matter of 
his character establish that he is a citizen of good reputation in the com- 
munity, and a man who in the last few years has conducted himself and 
his business affairs in a responsible and exemplary manner. 


CONCLUSIONS 


There is no disagreement between the parties concerning the facts as 
found herein. The central issue is the meaning of and correct application 
of § 671 of Title 21 of the United States Code, supra, which is Section 
401 of The Wholesome Meat Act, Public Law 90-201, 1967, which con- 
stitutes an amendment of the Federal Meat Inspection Act of 1907. 


In his opening statement the attorney for complainant stated the 
agency's purpose in bringing this action as follows: 


“We have requested this hearing, as pointed out, in order to determine 
whether the respondent, Norwich Beef Company, Incorporated, is currently un- 
fit to continue to receive the benefits of the Federal Meat Inspection Service. 
The allegations of unfitness which we have made rests entirely upon criminal 
convictions which have been entered against Alan Roessler, the company’s 
president and treasurer. 


Under Section 401 of the Meat Inspection Act, 21 United States Code, 671, 
such convictions provide a clear basis for the withdrawal of these services. 


I should emphasize that the Department will not be attempting through this 
hearing to engage in any type of broad evaluation or analysis of Alan Roessler’s 
character, nor will we seek to evaluate the way in which the Norwich Beef 
Facility is currently being operated. 


Our case of unfitness rests entirely upon these convictions of Alan Roessler. 
Asa result, we intend for our case to be rather brief.” 


Additionally, the complainant’s principal witness, Dr. Melvin J. Hatter, 
testifying on agency policy and its application testified to the purpose of 
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the instant action as follows: 


“Q. (By Mr. Hibbert) Now, Doctor Hatter, based on your familiarity with 
these documents, your understanding of the purpose of Section 401 of the Meat 
Inspection Act and your own experience and responsibilities within the Meat 
and Poultry Inspection Programs, have you formed an opinion as to whether 
the Respondent in this action should be allowed to continue to obtain the bene- 
fit of meat inspection services? 


A. Yes, I do. 


ON Pe 


Q. And what is that opinion, Doctor? 


A. That based on the evidence that we have before us, that the Norwich Beef 
Company as an operator under Federal inspection, puts the total program into 
jeopardy in that the consumer, who we service or protect as far as the final 
product reaching their table, loses confidence in the reliability when we permit 
the type of operation to be operated by the individuals who have been so con- 
victed of a felony and a misdemeanor in this case.” 


Complainant’s other witness on policy application, Richard P. Van 
Blargan, an official of the Compliance Division which Division Director 
has the responsibility for initiating withdrawal of inspection services, 
testified, also, to the agency interpretation of § 671 to the facts of the 
instant case as follows: 


“Q. You mentioned Section 401 of the Meat Inspection Act and Section 18 of 
the Poultry Products Inspection Act. What is your understanding of the mean- 
ing of these Statutes? 


A. My understanding of these Statutes is that the Secretary may withdraw 
inspection from any applicant or recipient of such inspection service upon find- 
ing or declaring of his unfitness, the unfitness being in the fact of either a 
felony conviction or more than one misdemeanor conviction involving trans- 
actions in food.” 


As set forth supra, in § 602 of the amended Act the general purpose 
of the legislation is: 


“It is essential in the public interest that the health and welfare of consumers 
be protected by assuring that meat and meat products distributed to them are 
wholesome, not adulterated, and properly marked, labeled, and packaged.” 


In its decision in Federation of Homemakers v. Clifford M. Hardin, et 
al., 328 F.Supp. 181, 184 (U.S.D.C., D.C., 1971) the Court elucidated the 
general purpose of the statute as follows: 
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“The primary purpose of the Wholesome Meat Act is to benefit the consumer 
and to enable him to have a correct understanding of and confidence in meat 
products purchased.” 


Section 401 of the Wholesome Meat Act (21 U.S.C. 671) was added to 
the Federal Meat Inspection Act of 1907 as one of 10 new Auxiliary Pro- 
visions which constitute Title IV of the Act. The legislative history of 
this Title IV discloses that its provisions were added as “enforcement 
tools.” Expressly, Section 401, and its purpose, is set out in the Section- 
By-Section Analysis of the legislation in the Senate Report No. 799, 
Cong. Rec.-Vol. 113, (1967), (U.S. Code, Congressional and Administra- 
tive News (90th Congress First Session) at page 2206), as follows: 


“Section 401 would authorize refusal of meat inspection service under Title I 
for any establishment if the applicant for, or recipient of, the service is de- 
termined, in a formal administrative proceeding, to be unfit to engage in a busi- 
ness requiring inspection under Title I because he, or anyone responsibly con- 
nected with him, has been convicted in any Federal or State court of any felony, 
or of more than one violation of any law, other than a felony, based upon ac- 
quiring, handling, or distributing unwholesome, mislabeled, or deceptively 
packaged food or upon fraud in connection with transactions in food. Provision 
would be made by judicial review of orders in such proceedings.” 


A careful reading of the debates before the House and Senate on the 
legislative proposals which eventually, by compromise, became the 
Wholesome Meat Act discloses no discussion at all on the wording of 
Section 401. It was an identical proposal before each house, and appar- 
ently was considered to be so clear and unambiguous as to need no addi- 
tional remarks. It was simply accepted as drafted. The Section-By-Sec- 
tion Analysis merely parroted the language of the Bills. The concern of 
the Congress was the establishment of a new system for federal and 
state inspections of processing plants to prevent contaminated, * * * 
unwholesome [or improperly marked, labeled or packaged] food being 
put on the market to the detriment of the consuming public. As a conse- 
quence, we are constrained to read § 671 as an added provision to assist 
in achieving the particular Congressional objective and for no other pur- 
pose. 


There is no contention in this proceeding that Alan Roessler is not a 
person responsibly connected with Norwich Beef Co., Inc., the respond- 
ent herein. Nor is there any contention that Alan Roessler was not con- 
victed of a felony in State Court, or of a misdemeanor in Federal Court. 
Nor is there any contention that Alan Roessler is not competent to proc- 
ess wholesome meat products. These facts are admitted and established. 
The principal and sole contention is whether such convictions of Alan 
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Roessler require, or warrant, the withdrawal or refusal of Federal in- 
spection services by the Secretary for the sole purpose of preventing con- 
taminated,* * * unwholesome, [or improperly marked, labeled or pack- 


aged] meat products from being marketed. 


Plainly, and in pertinent part as related to the complaint and the facts 
in this case, § 671 says: 


“The Secretary may (xx as he deems necessary to effectuate the purposes of 
this chapter) refuse to provide, or withdraw, inspection services xxxx if he de- 
termines, after opportunity for a hearing xxxx that such applicant or recipient 
is unfit to engage in any business requiring inspection xxxxxxx because the ap- 
plicant or recipient, or anyone responsibly connected xxxxx has been convicted, 
in any Federal or State Court, of (1) any felony, or (2) more than one violation of 
any law, other than a felony, based upon the acquiring, handling, or distribut- 
ing of unwholesome, mislabeled, or deceptively packaged food or upon fraud in 
connection with transactions in food. xxxx” 


The clear meaning of this language is that there can be no refusal or 
withdrawal of services unless it be predicated upon (1) a felony convic- 
tion, or (2) at least two or more convictions of crimes not felonies. In the 
present factual situation there was only one conviction of a crime not a 
felony, i.e., the conviction of a misdemeanor in the Federal Court of the 
District of Connecticut. Therefore, if the statute is invoked it can only be 
because of the felony conviction in the State Court. The use of the dis- 
junctive “or” in the statute is controlling on this point. 


* * * 


Complainant’s Exhibit No. 1. discloses that the felony conviction of 
Alan Roessler on May 2, 1973, was for “Larceny in the first degree,” in 
violation of § 53a-122 of the Connecticut General Statutes Anno- 
tated. ' The testimony of record discloses that the larceny was based up- 
on acceptance by Alan Roessler for processing of a truckload of beef hi- 
jacked by a customer when he had knowledge of the fact.* * * 


' “53a-122. Larceny in the first degree: Class C felony 
(a) A person is guilty of larceny in the first degree when: 


(1) The property or service, regardless of its nature and value, is obtained by extortion, 
or 


(2) the value of the property or service exceeds two thousand dollars. 


(b) Larceny in the first degree is a class C felony. (1969, P.A. 828, § 124, eff. Oct. 1, 1971; 
1971, P.A. 871, § 25.)” 
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Being a party to hi-jacking a load of beef (whether it is live animals or 
raw carcasses) is plainly not participating in the acquisition, handling, or 
distribution of unwholesome, mislabeled, or deceptively packaged food. 
The act and conviction relates to a fact which took place prior to proces- 
sing of the beef in the plant, and there was no conviction (or even charge) 
that the resultant food products were unwholesome, mislabeled or de- 

ceptively packaged. 


x kk * 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Judge Liebert held that Alan Roessler’s conviction for the felony of 
knowingly accepting a truckload of hijacked beef could not be the basis 
for withdrawing respondent’s inspection because the felony conviction 
was not based upon the acquiring, handling, or distributing of unwhole- 
some, mislabeled, or deceptively packaged food or upon fraud in connec- 
tion with transactions in food. Specifically, he stated (Initial Decision, 
pp. 18-19): 


Putting aside other legal arguments and propositions advanced, as a thres- 
hold matter we must focus on the nature of the crime which was the subject of 
the felony conviction. We are constrained to do this because the statute re- 
quires it. Specifically, the language 


“convicted xxx of any felony based upon the acquiring, handling, 
or distributing of unwholesome, mislabeled or deceptively packaged 
food or upon fraud in connection with transactions in food.xxx” 


Asa consequence, it is obvious that conviction of felony not based upon the par- 
ticular actions specified would not invoke the application of the statutory au- 
thority to revoke inspection services. 


However, Judge Liebert has misread the statute. The statute permits 
the withdrawal of inspection upon conviction of — 


(1) any felony, or (2) more than one violation of any law, other than a felony, 
based upon the acquiring, handling, or distributing of unwholesome, misla- 
beled, or deceptively packaged food or upon fraud in connection with transac- 
tions in food (21 U.S.C. 671). 


The use of “(1)” in front of “any felony” followed by a comma, the word 
“or” and “(2)” shows beyond doubt that the language “based upon the ac- 
quiring, handling, or distributing of unwholesome, mislabeled, or decep- 
tively packaged food or upon fraud in connection with transactions in 
food” applies sclely to “more than one violation of any law, other than a 
felony,” and does not apply to “any felony.” There is not the slightest ba- 
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sis under the principles of grammar or of law for reading the statute in 
the manner set forth by Judge Liebert. 


However, inspection services are not to be withdrawn automatically 
because of the conviction of a felony. The felony must be of such nature 
as to support a finding that the recipient is “unfit to engage in any busi- 
ness requiring inspection” as a result of that felony (21 U.S.C. 671). 


Dr. Hatter explained that meat inspectors cannot continuously ob- 
serve all of the processing activities at a plant and, therefore, the inspec- 
tion service must be able to depend upon the reliability and integrity of 
the plant management to be assured that the health and welfare of con- 
sumers will be protected. Such reliability and integrity are lacking here. 
Specifically, he testified (Tr. 23, 39-43): 


Q. Is there anything specifically about the way the meat inspection system 
works and the way the business works that creates a need for this type of integ- 
rity that you are talking about? 


A. Yes, because in this role we do not have and cannot have enough inspect- 
ors observing every operation that is going on, on a daily basis. We have in- 
spectors that cover the sausage formulation, for example, where you have in 
one section the receiving cooler of fresh meats, then you have the formulation, 
you have the spice room, which is all taking place, and then emulsion and stuffers. 
These are all taking place simultaneously so, therefore, we have to have the relia- 
bility, the integrity of the plant management to be assured that when the inspect- 
or is not there to observe the actual procedure, that it will be carried out accord- 
ing to the rules and regulations. 


oe 


Q. Dr. Hatter, the evaluation of these applications which come into your of- 
fice, would an indication in response to these Blocks 19 and 20, that an individ- 
ual associated with the organization was — would an indication that such an in- 
dividual have been convicted of a crime of larceny who was associated with the 
organization cause any particular concern on your part concerning the integrity 
of that facility and that operator? 


A. Yes, because the integrity, honesty and dependability of the applicants, 
including the operation of the plant itself, is solely dependent upon the individ- 
uals within that plant to abide by the rules and regulations of when and when 
not the inspector might be on the premises, so that the matter of records, the 
formulation, the restricted ingredients going [into] each product would be car- 
ried out depending upon the integrity of plant management. 


2 @ 


Q. If, on the same application, you were informed that an individual con- 
nected with the applicant had been convicted of the crime of selling and trans- 
porting meat under grant of inspection obtained through false representations, 
would this cause you any particular concern? 
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A. Yes, it would because of what I had mentioned previously, the depend- 
ability that we rely on plant management to carry out all the rules and regula- 
tions as far as their operations, both in sanitation and in their preparation of 
meat and meat food products, and unless we have this, we cannot depend on it, 
and this certainly would indicate that it was in doubt as far as the larceny type 
of situation. 


ef ..S 


Q. Now, Doctor Hatter, based on your familiarity with these documents, 
your understanding of the purpose of Section 401 of the Meat Inspection Act 
and your own experience and responsibilities within the Meat and Poultry In- 
spection Programs, have you formed an opinion as to whether the Respondent 
in this action should be allowed to continue to obtain the benefit of meat inspec- 
tion services? 


A. Yes, Ido. 


et * 


Q. And what is that opinion, Doctor? 


A. That based on the evidence that we have before us, that the Norwich Beef 
Company as an operator under Federal inspection, puts the total program into 
jeopardy in that the consumer, who we service or protect as far as the final pro- 
duct reaching their table, loses confidence in the reliability when we permit the 
type of operation to be operated by the individuals who have been so convicted 
of a felony and a misdemeanor in this case. 


Q. When you talk about integrity, do you feel that because of these convic- 
tions, sir, that your program can place any reliability on Norwich Beef Com- 
pany? 


A. No, especially since the application was falsely made out, without giving 
us proper documentation. Certainly, we don’t have the reliability or the integ- 
rity needed as far as the plant’s operation. 


Q Doctor Hatter, is there any action which the Respondent in this action 
might take which, in your opinion, would allow them to continue to receive 
Federal inspection services? 


A. Yes. Norwich Beef could continue if Mr. Alan Roessler, who was 
convicted of the felony and the misdemeanor, would remove himself from the 
stockholders plus any contact with the operation of Norwich Beef Company, 
and that Norwich Beef would be on probation for a period of time. 


The Federal inspector who inspects meat products at respondent’s 
plant is at the plant only about 80% of the time since he inspects at two 
other plants besides respondent (Tr. 45). Also, even when he is at respon- 
dent’s plant, he cannot watch all operations at the same time. Hence un- 
less the inspection service can depend upon the reliability and integrity 
of respondent’s management, it cannot protect the “public 


* 


interest* * *by assuring that meat and meat food products distributed 
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to them [from respondent’s plant] are wholesome, not adulterated, and 
properly marked, labeled, and packaged” (21 U.S.C. 602). 


The convictions of Alan Roessler provide a reasonable basis for the 
view of the administrative officials that they cannot depend upon the re- 
liability or integrity of respondent so long as Alan Roessler is associated 
with the firm. 


Alan Roessler has been convicted of two crimes relating to the profit- 
ability of meatpacking companies. I infer that the first crime was com- 
mitted with the expectation of profit, and that restitution was later 
made to lessen the criminal penalty. The second crime obviously in- 
volved the profitability of respondent’s meatpacking business since it 
was committed to obtain inspection, which is indispensable to the 
operation of respondent’s plant. 


Although only the felony conviction affords a jurisdictional basis for 
withdrawing inspection services from respondent, once the jurisdiction- 
al basis is met consideration can be given to any other relevant circum- 
stances, favorable and unfavorable. Accordingly, it is appropriate to con- 
sider the evidence offered by respondent that aside from the two convic- 
tions, Alan Roessler’s reputation in the community is good, and he has 
conducted himself and his business affairs in a responsible and 


exemplary manner. On the other hand, it is appropriate to consider that 
Alan Roessler was willing to commit a second crime to obtain inspection 
services for his plant. 


Considering all of the circumstances, there is a reasonable basis for the 
belief of the administrative officials that respondent is unfit to receive 
inspection services because of Alan Roessler’s felony conviction so long 
as Alan Roessler is associated with the firm. 


Respondent contends that the Government should be barred under the 
doctrine of equitable estoppel from withdrawing its inspection services 
because at the time inspection services were approved for respondent’s 
plant, some of the Department’s personnel knew that Alan Roessler had 
been convicted of a felony and that his application was false. The De- 
partment’s practice was admittedly faulty, and was not set up to insure 
that the responsible official who had the ultimate decisional authority 
would be advised of a conviction in circumstances such as this. Hope- 
fully, the procedure has now been corrected (Tr. 37, 91). But in any 
event, it is my view that equitable estoppel should not be applied to the 
Government acting in its sovereign capacity. As I stated in In re M. & H. 
Produce Co., 34 Agr Dec 700, 760-761 (1975), affirmed on other grounds 
sub nom. M. & H. Produce Co. v. Knebel, 36 Agr Dec 470 (C.A.D.C.), 
certiorari denied, 98 Sup. Ct. 394: 





NORWICH BEEF COMPANY 397 
Cite as 38 A.D. 380 


Even if we were to assume that the facts in this case presented a case 
for equitable estoppel, I adhere to the traditional view that equitable es- 
toppel does not apply to the Government acting in its sovereign capa- 
city. 


As stated in United States v. Georgia Pacific Company, 421 F.2d 92, 
100-101 (C.A. 9): * 


Numerous cases reflect the position that equitable estoppels may be 
found against the Government in certain situations. Thus the courts 
have held that an equitable estoppel may be found against the Gov- 
ernment (1) if the Government is acting in its proprietary rather 
than sovereign capacity; and (2) if its representative has been acting 
within the scope of his authority. 

(1) While it is said that the Government can be estopped in its 
proprietary role, but not in its sovereign role, the authorities are not 
clear about just what activities are encompassed by each. In its pro- 
prietary role, the Government is acting as a private concern would; 
in its sovereign role, the Government is carrying out its unique gov- 
ernmental functions for the benefit of the whole public. 


Similarly, in United States v. State of Florida, 482 F.2d 205, 209 (C.A. 5), the 
Court stated: 


Whether the defense of estoppel may be asserted against the 
United States in actions instituted by it depends upon whether such 
actions arise out of transactions entered into in its proprietary ca- 
pacity or contract relationships, or whether the actions arise out of 
the exercise of its powers of government. The United States is not 
subject to an estoppel which impedes the exercise of the powers of 
government,’ and is not estopped to deny the validity of a transac- 
tion or agreement which the law does not sanction. Sanitary Dist. v. 
United States, 266 U.S. 405, 45 S. Ct. 176, 69 L. Ed. 352 (1925); 
Utah Power & L. Co. v. United States, 243 U.S. 389, 37S. Ct. 387, 
61 L. Ed. 791 (1916). Nor does an estoppel arise through an act or 
representation made by an officer or agent without authority to act 
for the government in the premises. Wilber Nat. Bank v. United 
States, 294 U.S. 120, 55 S. Ct. 362, 79 L. Ed. 798 (1935); Jeems 
Bayou Fishing and Hunting Club v. United States, 260 U.S. 561, 43 
S. Ct. 205, 67 L. Ed. 402 (1922). 


There is, however, some support for the view that in recent years, “the doc- 
trine of sovereign immunity has begun to crumble, and so have the rules in- 
sulating the government from estoppel.” Gestuvo v. District Dir. of U.S. Immi- 
gration & Nat. Serv., 337 F. Supp. 1093, 1098 (C.D. Cal.). It has been said that 
estoppel now “hinges on only two considerations: estoppel is available if the 
government’s wrongful conduct threatens to work a serious injustice and if the 
public’s interest would not be unduly damaged by the imposition of estoppel” 
(id., at 1099). See, also, United States v. Lazy FC Ranch, 481 F.2d 985, 989 
(C.A. 9), in which the Court said that— 


estoppel is available as a defense against the government if the gov- 
ernment’s wrongful conduct threatens to work a serious injustice 
and if the public’s interest would not be unduly damaged by the im- 
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position of estoppel. Gestuvo v. District Dir. of I.N.S., 337 F. Supp. 
1093 (C.D. Cal. 1971). This proposition is true even if the govern- 
ment is acting in a capacity that has traditionally been described as 
sovereign (as distinguished from proprietary) although we may be 
more reluctant to estop the government when it is acting in this 
capacity. See Georgia-Pacific, supra. 


I believe that the older, traditional view best protects the public interest and 
should be adhered to. I would deal with wrongful conduct by Government em- 
ployees through disciplinary actions, if their conduct warrants punishment, 
rather than by damaging the public interest to any degree. 


28 See also Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 383-386; Davis, 
Administrative Law Treatise (1958 ed. and 1970 supp.), §§ 17.01-17.04. 


But even if we were to apply the test set forth in the Gestuvo and Lazy 
FC Ranch cases, supra, the public interest would be “unduly damaged” 
by the imposition of estoppel here. The inspection service would be un- 
able to assure that the public interest would be protected if estoppel 
were applied here. In addition, it would not be appropriate to apply the 
doctrine of equitable estoppel because “he who comes into equity must 
come with clean hands” as to the matter at issue. Precision Co. v. Auto- 
motive Co., 324 U.S. 806, 814-815. Respondent did not have clean hands 
in submitting the criminally false application for inspection services. 


Respondent refers to U.S.D.A. consent cases in which employees of 
packing companies who bribed meat graders were permitted to remain 
employed by the packing companies. But they were required to be isolat- 
ed from meat graders for 10 years. Moreover, it has been consistently 
held by this Department that consent orders are not relevant in deter- 
mining the sanction that should be applied in a contested case (see the 
Department’s sanction policy set forth in the Appendix). In the two con- 
tested cases involving the bribery of meat graders, the employees were 
not permitted to be employed in a responsible position by meatpackers 
for 10 years. In re Charles D. Olsen, ___ Agr Dec ____ (I&G Doc. No. 60, 
decided October 27, 1978); In re William H. Hutton, ___ Agr Dec 

____ (I&G Doc. No. 63, decided February 23, 1979). 


It is the policy of this Department to impose severe sanctions for ser- 
ious violations of any of the regulatory programs administered by the 
Department to serve as an effective deterrent not only to the respon- 
dents but also to other potential violators. This policy has been followed 
in all of the Department’s disciplinary proceedings in recent years. The 
basis for that policy is set forth at great length in numerous decisions. 
See, e. g.,In re Braxton M. Worsley, 33 Agr Dec 1547, 1556-1571 (1974), 
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set forth in the Appendix to this Decison. ? 


The sanction in this case, withdrawal of inspection services nless 
Alan Roessler is disassociated from respondent, is consistent with the 
Department’s settled sanction policy. There is no basis for respondent’s 
argument to the contrary. However, the severe sanction in this case is 
not for the purpose of deterring others, but to protect the public interest 
by assuring that consumers receive meat and meat food products that 
are wholesome, not adulterated, and properly marked, labeled and pack- 
aged. 


The statutory provisions under which the sanction in this case is im- 
posed are similar to numerous State and Federal statutes which make 
conviction of a felony either an automatic cause, or a permissible 
ground, for the withdrawal of the right to vote, hold public office, prac- 
tice a profession, serve as a fiduciary, sit on a jury, act as a witness in 
litigation, etc. See, e.g., De Veau v. Braisted, 363 U.S. 144; Hawker v. 
New York, 170 U.S. 189; Upshaw v. McNarmara, 435 F.2d 1188 (C.A. 
1); Green v. Board of Elections of City of New York, 380 F.2d 445 (C.A. 
2), certiorari denied, 389 U.S. 1048. 


For example, prior to 1968, convicted felons were not eligible to be en- 
listed or mustered into the Army or Air Force, unless an exception were 
granted in meritorious cases. 10 U.S.C. (1959 ed.) 3253, 8253. Similarly, 
prior to 1968, a citizen was not competent to serve on a Federal grand or 
petit jury if he had been “convicted in a State or Federal court of record 
of a crime punishable by imprisonment for more than one year and his 
civil rights [had] not been restored by pardon or amnesty.” 28 U.S.C. 
(1959 ed.) 1861. A number of Federal statutes disqualify persons from 
holding any office of honor, trust, or profit under the United States be- 


? Severe sanctions issued pursuant to this policy were sustained in In Re Livestock Market- 
ers, 35 Agr Dec 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. United 
States, 558 F.2d 748 (C.A. 5), certiorari denied; In re Sam Leo Catanzaro, 35 Agr Dec 26, 
31-32 (1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 76-1613 (C.A. 
9), decided March 9, 1977 (86 Agr Dec 467); In re M. & H. Produce Co., 34 Agr Dec 700, 
750 (1975), affirmed sub nom. M. & H. Produce Co. v. Knebel and United States, No. 
75-1621 (C.A.D.C.), decided February 16, 1977 (86 Agr Dec 470), certiorari denied, 98 
Sup. Ct. 394; In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. 
Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Produce, 34 
Agr Dec 160, 178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 
(C.A. 5); In re J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub nom. J. Ace- 
vedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agr Dec 
1884, 1914 (1974) affirmed sub nom. Marvin Tragash Co., v. United States Dept. of Agr., 
524 F.2d 1255 (C.A. 5); In re Trenton Livestock, 33 Agr Dec 499.539 (1974), affirmed sub 
nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. Miller, 33 Agr 
Dec 53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5). 
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cause of their conviction of certain crimes. See, 18 U.S.C. §§ 201, 203, 
204, 592, 1901, 2071, 2381. 


The foregoing statutes and cases reflect the long established principle 
that a felony conviction may provide a basis for the loss of a number of 
civil rights, and that the public is entitled to extra protection from these 
individuals, particularly when they attempt to assume or remain in posi- 
tions of public trust. 


In the present case, however, since Alan Roessler is the principal 
stockholder and key figure in the respondent’s business, and the Depart- 
ment’s loose procedure contributed to inspection being provided to re- 
spondent’s plant for several years, respondent should have some time in 
which to attempt to find someone else to lead the firm. Also, Alan Roess- 
ler should have time within which to sell his stock in an orderly manner. 
It would seem appropriate, therefore, to permit Alan Roessler to be as- 
sociated with the firm for an addiitonal 90 days and to have one year 
within which to sell his stock. 


Inspection service under title I of the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.) is indefinitely withdrawn with respect to respondent 
and will not be provided for an indefinite period to respondent, its of- 
ficers, directors, successors, and assigns, directly or through any corpo- 
rate or other device; 


Provided, however, That such withdrawal and denial of inspection 
shall be suspended for so long as Alan Roessler is not associated with re- 
spondent, its successors or assigns, directly or through any corporate or 
other device, as a partner, officer, director, shareholder, or employee, 
and for so long as Alan Roessler provides no direction or advice to and 
exercises no control over respondent, its successors or assigns, directly 
or through any corporate or other device, and for so long as respondent, 
its partners, officers, directors, shareholders, employees, successors and 
assigns do not, within five years following the effective date of this Or- 
der, commit any felony or more than one violation of any law, other than 
a felony, based upon the acquiring, handling, or distributing of unwhole- 
some, mislabeled, or deceptively packaged food or upon fraud in connec- 
tion with transactions in food; 


And provided further, That if it is determined, after opportunity for a 
hearing under the Federal Meat Inspection Act, that any term of the 
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above provision has not been or is not being complied with, the suspen- 
sion will be terminated and the withdrawal and denial provisions of this 
Order will become effective immediately. 


This Order shall become effective on the 91st day after service on re- 
spondent, except that the word “shareholder” in the first proviso shall 
not be effective until the 366th day after service on respondent. 


APPENDIX 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974):* 


* Excerpt omitted. 
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BLADES, GEORGE H. HPA Docket No. 69. Dismissal — on mo- 
tion of complainant 


DERRYBERRY, JERRY and JIM TRAYNHAM. HPA Docket No. 
79. Evidence — insufficiency of — Pre-existing sore 
condition — failure to prove — Dismissal 


Harpy, L.C. HPA Docket No. 71. Dismissal — on motion of 
complainant 


(No. 19,025) 


In re JERRY DERRYBERRY and JIM TRAYNHAM. HPA Docket No. 79. De- 
cided March 12, 1979. 


Evidence — insufficiency of — Pre-existing sore condition — failure to 
prove — Dismissal 


In the absence of insufficient proof that respondents committed unlawful actions with 
respect to the horse involved before or while it was being shown, the complaint 
against respondents is dismissed. 


Alexandra Maravel, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This is an administrative proceeding for the recovery of civil penalties 
under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.), herein- 
after referred to as the “Act”. A complaint filed on April 5, 1978 by the 
Administrator of the Animal and Plant Health Inspection Service of the 
U.S. Department of Agriculture charged Jerry Derryberry and Jim 
Traynham with showing, exhibiting and entering for the purpose of 
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showing or exhibiting a sore horse on or about September 3, 1975, in 
violation of the Act (15 U.S.C. 1823 (b) ). Respondent Traynham filed an 
answer on May 26, 1978, denying the allegation of violation and request- 
ing an oral hearing. Respondent Derryberry answered pro se by letter 
filed May 4, 1978, denying some of the allegations of the complaint. 


A hearing was held in Knoxville, Tennessee on February 13, 1979, be- 
fore Administrative Law Judge Victor W. Palmer. Alexandra Maravel of 
the Office of the General Counsel, U.S. Department of Agriculture, 
Washington, D.C., represented the complainant. Respondent Traynham 
appeared pro se. Respondent Derryberry was not represented at the 
hearing. 


Evidence was presented at the hearing in support of the allegation 
that the horse known as “Delight’s Red Cloud” was “sore” as that term is 
defined in the Act (15 U.S.C. 1821 (a) ) when it was entered and shown 
by respondents on or about September 3, 1975. Three Veterinary Medi- 
cal Officers of the U.S. Department of Agriculture testified at the hear- 
ing. The testimony of one Veterinary Medical Officer presented a rea- 
sonable doubt that the respondents used legal chain on the horse’s fore- 
legs in the show ring with any reasonable expectation that such use 
would result in pain to the horse while it was shown. Without clear and 
substantial proof of a pre-existing sore condition as a basis for a reason- 


able expectation within the meaning of section 2 (a) of the Act (15 U.S.C. 
1821 (a) ), there is insufficient support for the allegations that unlawful 
acts were committed by the respondents within the meaning of section 
4 (b) of the Act (15 U.S.C. 1828 (b) ). 


For this reason complainant’s motion to dismiss the complaint should 
be granted. 


Complainant’s motion to dismiss this action is granted and this action 
is dismissed on the merits. 


Copies of this order shall be served upon the parties, and this order 
shall become immediately final and effective. 


DISMISSAL — ON MOTION OF COMPLAINANT 
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(No. 19,026) 
In re GEORGE H. BLADES. HPA Docket No. 69. In order issued March 13, 
1979, by John A. Campbell, Administrative Law Judge. 


(No. 19,027) 


In re L.C. H.ARDY. HPA Docket No. 71. In order issued March 14, 1979, 
by Dorothea A. Baker, Administrative Law Judge. 
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BEITELSPACHER, FRED. P&S Docket No. 5619. Consent order 
— Sanction 


BREITSPRECHER, LEE. P&S Docket No. 5121. Termination of 
suspension in supplemental order 


CoLEMAN, ALvis T. and J.A. CoLEMAN. P&S Docket No. 
5315. Consent order 


HAYES PACKING CORPORATION. P&S Docket No. 5614. Con- 
sent order 


MUEFHLENTHALER, JAKE and Morris, d/b/a JAKE 
MUEHLENTHALER and Son. P&S Docket No. 5237. Or- 


der reinstating prior order 
PARTIN, AUDREY. P&S Docket No. 5590. Consent order 


PAuLK, Mike, Boppy ForTNER, and MARVIN Davis. P&S 
Docket No. 5625. Consent order — Sanction 


POULSEN, KENNETH. P&S Docket No. 5486. Consent order......... 


SCHULER, GERHARDT E. v. HRDLICKA Bros. LIVESTOCK SALES, 
Inc. P&S Docket No. 5392. Order on reconsideration 


VANCE, Dewey REED. P&S Docket No. 5581. Unjust practice 
— failure to pay promptly and in full — Reparation 
awarded 


Woopwarp, Ray ALLEN. P&S Docket No. 5606. Consent 





(No. 19,028) 


In re RAY ALLEN WOODWARD. P&S Docket No. 5606. Decided March 5, 
1979. 


Consent order 
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Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a market agency 
thereunder in failing to comply with the bonding requirements of the Act. 


Thomas C. Hienz, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent Ray Allen Woodward willfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 1.138; 
42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 


the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ray Allen Woodward, d/b/a S. W. Cattle Company, hereinafter re- 
ferred to as the respondent, is an individual with his principal place of 
business located at Victoria, Texas, and whose mailing address is Rt. 1, 
Box 182B, Victoria, Texas 77901. 


2. Repondent, at all times material herein, was: 


(a) Engaged in the business of buying livestock in commerce on a 
commission basis; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
on a commission basis. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, in connection with his operations under the Act, shall 
cease and desist from engaging in business in commerce in any capacity 
for which bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 19,029) 
In re JAKE MUEHLENTHALER and MORRIS MUEHLENTHALER, d/b/a JAKE 
MUEHLENTHALER and SON. P&S Docket No. 5237. Decided March 5, 
1979. 


Order 


Decision by Donald A. Campbell, Judicial Officer. 


It having been shown that the Decision and Order issued March 24, 
1978, in the above-captioned proceeding has become final after judicial 
review, Wherefore, the April 17, 1978 Order by which the 30 day sus- 
pension provision of the March 24, 1978 Decision and Order was stayed 
is now terminated. Respondents shall commence the 30 day suspension 
period on the sixth day after service of this Order. 
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(No. 19,030) 


In re FRED BEITELSPACHER. P&S Docket No. 5619. Decided March 7, 
1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a market agency thereunder 
as found herein. Respondent is ordered to cease and desist from said violations and 
respondent is suspended as a registrant under the Act for 60 days. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards-AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 


entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Fred Beitelspacher, the respondent herein, is an individual who 
has his principal place of business at Wishek, North Dakota. 


(b) The respondent at all times material herein was: 


(1) Engaged in the business of buying livestock on a commis- 
sion basis and buying and selling livestock in commerce for his own ac- 
count; and 
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(2) Registered with the Secretary of Agriculture as a market 
agency to buy on commission and as a dealer to buy and sell livestock in 
commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds, to pay such checks, on 
deposit in bank account(s) from which such checks are to be paid. 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


3. Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his business as a 
dealer subject to the Act including (1) a general ledger of accounts, (2) 
monthly reconciliations of bank accounts, (3)a properly maintained pur- 
chase and sale journal, and (4) all buyers’ invoices and sales invoices. 


Respondent is suspended as a registrant under the Act for a period of 
60 days. 


The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 


Copies of this decision shall be served upon the parties. 
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(No. 19,031) 


GERHARDT E. SCHULER v. HRDLICKA BROS. LIVESTOCK SALES, INC. P&S 
Docket No. 5392. Decided March 15, 1979. 


Order on reconsideration 


James E. Andrews, Presiding Officer. 
Complainant pro se. 
Russell R. Falkenberg, Cadott, WI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et. seq.), a decision and order was issued 
on January 9, 1979, ordering respondent to pay to complainant the sum 
of $5,000 together with interest as stated therein, and dismissing re- 
spondent’s counterclaim. 


On February 12, 1979, respondent filed a petition for reconsideration 
“for the following reasons:” 


1. The decision and order of said judicial officer reports that the record does 
not show that the complainant was subject to the reparation provisions of 
thqackers & Stockyards Act, as amended, and therefore not subject to any 
money judgment on your respondent’s counterclaim. Your respondent submits 
that the complainant, by instituting this action, has subjected himself to the 
jurisdiction of the United States Department of Agriculture and its tribunals. 
Pursuant thereto, your complainant can be held liable for a sum at least equal 
to the Five Thousand ($5,000.00) dollars that he had pukespondent. 


2. That independent of paragraph (1), your respondent is eligible for an award 
of his costs and attorneys fees in an amount equaling the damages asked for by 
the complainant as an offset for defending this matter. 


Respondent does not cite any legal authority for these propositions 
and, if there is any, we do not know it. 


Also, respondent does not show that the record supports ordering com- 
plainant to pay reparation if we had jurisdiction to do so and, if it does, 
we do not know it. 


Accordingly, the petition is hereby denied. 


Copies hereof shall be served on parties. 
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(No. 19,032) 


In re HAYES PACKING CORPORATION. P&S Docket No. 5614. Decided 
January 22, 1979. 


Consent order 


Respondent has consented to a cease and desist order against it for violations of the Act 
and the regulations thereunder in connection with its operations as a packer as 
found herein. Respondent is ordered to cease and desist from said violations. 


Joanne I. Schwartz, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent’s financial condition did not meet the 
requirements of the Act and that the respondent violated the Act and 
the regulations issued thereunder (9 C.F.R. 201.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 C.F.R. 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purposes of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Hayes Packing Corporation, hereinafter referred to as the re- 
spondent, is a corporation with principal places of business located at 
Binghamton, New York and its mailing address is P.O. 1502 Hayes 
Road, Binghamton, New York 13902. 


2. Respondent is, and at all times material herein was: 
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(a) A packer, within the meaning of and subject to the provisions 
of the Act; 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 


(c) Engaged in the business of manufacturing or preparing meats 
or meat food products for sale or shipment in commerce. 


3. The respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, its officers, directors, stockholders, agents and em- 
ployees, successors and assigns, and those in active concert or participa- 
tion with them, directly or through any corporate or other device, in con- 
nection with respondent’s operations as a packer, shall cease and desist 
from: 


1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds to pay such 
checks or drafts on deposit in the bank account from which such checks 
or drafts are to be paid; 


2. Failing to pay, when due, the full purchase price for livestock, 
meat, meat food products, or livestock products purchased in commerce; 


3. Failing to hold in trust funds required to be held in trust for the 
benefit of all unpaid cash sellers of livestock, pursuant to section 206 (b) 
of the Packers and Stockyards Act (7 U.S.C. 196 (b) ), until full payment 
of the amounts due under the trust has been received by such unpaid 
cash sellers; and 


4. Purchasing livestock in commerce for slaughter as a packer subject 
to the Act while respondent’s current liabilities exceed its current assets, 
unless respondent pays the full purchase price of the livestock at the 
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time of purchase in cash, by certified check, or by wire transfer of funds 
to the seller or the seller’s duly authorized representative at the time of 
transfer of possession of the livestock to the respondent, as provided by 
section 409 of the Act (7 U.S.C. 228 (b) ). 


5. Engaging in the practice of making undue or unakonable preferen- 
tial payments to any person in connection with purchases, in commerce, 
of livestock, meat or meat food products. 


The provisions of this order shall become effective on the first day 
after service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 





(No. 19,033) 


In re ALVIS T. COLEMAN and J. A. COLEMAN. P&S Docket No. 5315. De- 
cided January 25, 1979. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for viola- 
tions of the Act and the regulations in connection with their operations as a market 
agency thereunder as set forth herein. Respondents are ordered to cease and desist 
from said violations. 


Steven Hart, for complainant. 
Richard M. Anderson, Marshall, TX, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed on July 2, 
1976, by the Acting Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the re- 
spondents wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 
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Respondents Alvis T. Coleman and J.A. Coleman have filed an 
amended answer in which they admit the jurisdictional allegations of 
the complaint and state that Marshall Livestock Commission Company, 
a corporation formed by the respondents on January 1, 1977, which is 
successor to the respondents’ partnership, is subject to the Secretary’s 
jurisdiction. The respondents, individually and for Marshall Livestock 
Commission Company, neither admit nor deny the remaining allega- 
tions of the complaint, waive oral hearing and further procedure under 
the applicable Rules of Practice (9 CFR 202.1 et seq. (1976) ), and con- 
sent to the issuance of a specified order solely for the purpose of settling 
this proceeding. The order will become effective on the sixth day after 
service upon the respondents and Marshall Livestock Commission Com- 
pany. Complainant has recommended that the order consented to by the 
respondents be issued and that they not be suspended as registrants 
under the Act, as there is no longer a deficit in their custodial account. 


FINDINGS OF FACT 


1. Alvis T. Coleman and J.A. Coleman were, until December 31, 1976, 
partners doing business as Marshall Livestock Commission Company, 


with their principal place of business located at Marshall, Texas, and 
whose mailing address was P.O. Box 519, Marshall, Texas 75670. 


2. Respondents were, at all times material to the complaint filed 
against them in this matter: 


(a) Engaged in the business of conducting and operating the Mar- 
shall Livestock Commission Company stockyard, a stockyard posted 
under and subject to the provisions of the Act; 


(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


3. Respondents remain registered with the Secretary of Agriculture 
as a market agency to sell livestock in commerce, although such registra- 
tion has been inactive since December 31, 1976. 


4. On January 1, 1977, Marshall Livestock Commission Company was 
incorporated by respondents, who are its sole or principal owners. J.A. 
Coleman is the president of the new corporation and Alvis T. Coleman is 
the vice-president. 
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5. Marshall Livestock Commission Company has been, since January 
1, 1977, a corporation organized and existing under the laws of the State 
of Texas, with its principal place of business located at Marshall, Texas, 
and whose mailing address is P.O. Box 519, Marshall, Texas 75670. 


6. Marshall Livestock Commission Company is: 


(a) Engaged in the business of conducting and operating the Mar- 
shall Livestock Commission Company stockyard, a stockyard posted 
under and subject to the provisions of the Act, and the same stockyard 
previously operated by the partnership of Alvis T. Coleman and J.A. 
Coleman; 


(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


CONCLUSIONS 


Respondents Alvis T. Coleman and J.A. Coleman having admitted, in- 
dividually and for Marshall Livestock Commission Company, the juris- 
dictional facts and having consented to the order set forth below, and 
the complainant having recommended that such order be issued, the 
order will be issued. 


Respondents Alvis T. Coleman and J.A. Coleman, individually, and as 
partners with each other, with other persons, or through any corporate 
or other device, in connection with their operations subject to the Pack- 
ers and Stockyards Act, and Marshall Livestock Commission Company, 
its officers, directors, agents and employees, directly or through any cor- 
porate or other device, in connection with its operations subject to the 
Packers and Stockyards Act, shall cease and desist from: 


1. Failing to deposit in their custodial account for shippers’ proceeds, 
whether denoted as their “Shippers Proceeds Custodial Account” or 
otherwise, within the time prescribed by section 201.42 (c) of the regula- 
tions (9 CFR 201.42 (c)), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 
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2. Failing to otherwise maintain their custodial account for shippers’ 
proceeds, whether denoted as their “Shippers Proceeds Custodial Ac- 
count” or otherwise, in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42); 


3. Issuing accounts of sale which fail to show the correct names of the 
buyers of consigned livestock; and 


4. Permitting their ringman-starter or other employees engaged in 
the actual conduct of auction sales to purchase livestock out of consign- 
ment for any purpose for their own accounts. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon 
respondents and Marshall Livestock Commission Company. 


Copies of this order shall be served upon complainant, Alvis T. Cole- 
man, J.A. Coleman and Marshall Livestock Commission Company. 


(No. 19,034) 


In re KENNETH POULSEN. P&S Docket No. 5486. Decided February 26, 
1979. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a dealer thereunder 
in failing to comply with the bonding requirements thereof. Respondent is ordered 
to cease and desist from said violation. 


Joanne I. Schwartz, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that the respondent violated the Act and the 
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regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Kenneth Poulsen, hereinafter referred to as the respondent, is an 
individual whose principal place of business is located at 433 Crestview 
Drive, Twin Falls, Idaho 83301. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of a market agency, buying livestock in 
commerce on a commission basis; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act, as amended, and the regulations without filing 
and maintaining a reasonable bond or its equivalent as required under 
the Act and the regulations. 
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The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 19,035) 


DEWEY VANCE v. DEWEY REED. P&S Docket No. 5581. Decided February 
26, 1979. 


Unjust practice — failure to pay promptly and in full — Reparation 
awarded 
Where respondent accepted the cattle in issue and failed to pay in full therefor as found 
herein, respondent is liable to complainant for an unpaid balance of $4,190.27, for 
which reparation is awarded complainant against respondent with interest. 


John J. Casey, Presiding Officer. 
G. Whitney Kemper, Nashville, TN, for complainant. 
Samuel Manly, Louisville, KY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
May 26, 1977, and amended on August 10, 1977, alleging in substance 
that on May 6, 1977, respondent through one Don Crenshaw bought cer- 
tain cattle from complainant and paid less than the price agreed upon. 
The amount of reparation claimed was $4,530.51. 


Copies of the complaint, and of an investigation report prepared by 
the Packers and Stockyards-AMS of this Department and filed in this 
proceeding pursuant to the Rules of Practice, were served on respondent 
on April 18, 1978. A copy of the investigation report was served on 
complainant on April 17, 1978. 
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Respondent timely filed an answer denying the allegations of the com- 
plaint and denying liability. The answer was served on complainant on 
May 17, 1978. 


Complainant requested an oral hearing, but later withdrew that 
request. There being no request from either party for an oral hearing, 
the parties were informed that the proceeding would be handled ac- 
cording to the “written hearing” procedure as provided in the Rules of 
Practice, in which parties may file evidence in writing. Complainant was 
represented by G. Whitney Kemper, Esq., Nashville, Tennessee. Re- 
spondent was represented by Samuel Manly, Esq., Louisville, Kentucky. 
Neither party filed any evidence. Respondent filed proposed findings of 
fact, conclusions, and order, and a brief; complainant did not. 


FINDINGS OF FACT 


1. Complainant at all times material herein was engaged in business 
as a dealer buying and selling livestock for his own account in commerce, 
with his principal place of business at Nashville, Tennessee, and so 
registered with the Secretary under the Act. 


2. Respondent at all times material herein was engaged in business as 
a market agency furnishing clearing services, and as a dealer buying and 
selling livestock for his own account, in commerce, operating on Bour- 
bon Stock Yards, Louisville, Kentucky, a posted stockyard subject to the 
Act, and so registered with the Secretary under the Act. 


3. On May 6, 1977, respondent through one Don Crenshaw bought 
certain cattle from complainant who, at the direction of respondent 
through Crenshaw, caused the cattle to be shipped from Pulaski, Tennes- 
see to Amarillo, Texas. 


4. Respondent has paid complainant for those cattle $4,190.27 less 
than was agreed between the parties to be paid for them. 


5. The complaint was filed within 90 days of accrual of the cause of 
action alleged therein. 


CONCLUSIONS 


The record contains an affidavit of Crenshaw (Exhibit B-III-G, 
investigation report), which shows that respondent, acting through 
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Crenshaw, purchased cattle from complainant who, at the direction of 
respondent through Crenshaw, caused them to be shipped from Pulaski, 
Tennessee to Amarillo, Texas, and that respondent has paid complainant 
the proceeds he received on resale of them. The same affidavit also 
shows that the parties agreed on a price of $40.50 per cwt., based on the 
weight of the cattle on May 5, 1977, at Giles County Stock Yard, 
Pulaski, Tennessee. None of this is contradicted by any evidence in the 
record. 


With respect to the weight of the cattle on May 5, 1977, at Giles Coun- 
ty Stock Yard, the record contains copies of what purport to be an in- 
voice issued by Giles County Stock Yard to complainant (Exhibit 
B-III-A, investigation report) which shows 247 head weighing 170,710 
pounds and an invoice issued by respondent to one Gene Bowers (Exhibit 
B-III-J, investigation report) which shows 247 head weighing 170,710 
pounds. The former copy was supplied to the Department by com- 
plainant. The latter copy is shown in the index to the investigation re- 
port as having been obtained from respondent’s records. On this basis, it 
seems to be undisputed that the total price of the cattle was based on a 
weight figure of 170,710 pounds. Multiplying that by the above-stated 
price per cwt. produces a total price of $69,137.55. 


The same affidavit of Crenshaw states that complainant’s offer to sell 
the cattle, which was accepted, included “trucks to haul the cattle for 
$1.00 a mile to Amarillo, Texas.” The record also contains what purport 
to be copies of four “truck receipts” for a total of 247 cattle delivered in 
four trucks to Amarillo Livestock Auction Co., Amarillo, Texas, on May 
7,1977 (Exhibit B-II-O, investigation report). The latter copies are 
shown in the index to the investigation report as “Copies of truck 
receipt-bill in record at Amarillo Livestock Auction Co. for 247 
cattle* * * *” This evidence shows that the parties agreed on a payment 
on account of hauling of $1 per mile from Pulaski, Tennessee to 
Amarillo, Texas, for each of four trucks. There is no evidence in the 
record which contradicts it. We take official notice, based on a Road 
Atlas, commercially published and generally circulated, that the 
distance is about 900 miles by the most direct route. Multiplying $1 X 4 
X 900 produces $3,600. 

It appears (Exhibits B-II[-A and B-III-H, investigation report) that. 
complainant billed respondent for $3,800 for hauling, based on a dis- 
tance figure of 950 miles. We do not know of any support for such 
figures. 


The same affidavit of Crenshaw shows that the amount paid to com- 
plainant for the cattle is the amount which respondent received for the 
cattle on sale at Amarillo. The record contains copies of what purport to 
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be two checks, one for $63,882.21 and one for $4,524.83 (Exhibit 
B-III-N, investigation report). The index to the investigation report 
shows these as “Copies of custodial account checks to Dewey Reed issued 
by Amarillo Livestock Auction Co. for 247 cattle.” These figures agree 
with the figures on the complaint alleged to be what respondent paid 
complainant on account of the cattle. On this basis, it seems to be undis- 
puted that complainant received from respondent on account of the 
cattle $68,407.04. 


Recapitulating the above figures shows the following: 


$69,137.55 Agreed price 
3,600.00 Agreed payment on account of hauling 


72,737.55 Total of above 
(68,407.04) : Paid to complainant 


$ 4,330.51 Remaining unpaid 


We have held many times in the past that failure of a dealer such as re- 
spondent to pay the full amount of the agreed purchase price when due 
for livestock purchased in commerce is an unjust practice within the 
meaning of section 307 (a) of the Act. See East ’n Livestock Com. Co. v. 
Rudnick Livestock Sales, 9 A.D. 1085 (1950); Alabama Livestock Market 
v. Price & Co., 20 A.D. 228 (1961); and Rasmussen v. Featherson, 37 
A.D. 282 (1978). Thus, the record shows that respondent is liable to com- 
plainant in the amount of $4,330.51 prima facie. 


The same affidavit of Crenshaw contains the following: 


The cattle were not loaded on the afternoon of May 5, per my agreement with 
Mr. Vance, and also the cattle were weighed upon the immediate delivery at the 
Giles County Stockyard, which was contrary to my agreement with Mr. Vance. 
Also, an additional seven or eight cattle were purchased by Mr. Vance and in- 
cluded in the sale, which was not part of the agreement. Mr. Vance apparently 
had difficulty in obtaining trucks for moving the cattle. The cattle were finally 
loaded late in the afternoon on May 6, 1977 and were delivered to the Amarillo 
Livestock Auction, Amarillo, Texas. 


Prior to the cattle being loaded, I contacted Mr. Vance by telephone on three oc- 
casions, inquiring as to when the cattle would be loaded. I advised Mr. Vance 
that if the cattle were not shipped out promptly, they would belong to him. 


I had the cattle sold to go in the feed lot in Amarillo, Texas, area. Since there 
was a delay in getting the cattle to Amarillo, the buyer changed his mind and 
refused to accept the cattle. * * * When the buyer refused the cattle, it was de- 
cided the cattle would be consigned to the Amarillo Livestock Auction and sold 
at auction. The amount, which I paid Mr. Vance for the cattle, is the exact 
amount which I received for the cattle on the market. 


I feel that Mr. Vance is responsible for the buyer at Amarillo turning the cattle 
down, since they were not delivered on time. I also feel that the weighing condi- 
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tion on the cattle was not as Mr. Vance had reported. Therefore, I feel that I am 
justified in withholding payment, on the unpaid balance of $4,530.51. 


It appears from this that respondent and Crenshaw planned to sell the 
cattle to a particular person, who refused to accept them because of a de- 
lay of 24 hours in delivery at Amarillo, Texas. If that person merely 
“changed his mind” as Crenshaw indicated, this would hardly justify re- 
spondent’s refusal to pay complainant in full. The record simply does not 
show why the delay of 24 hours was a material breach, of either re- 
spondent’s agreement with that person if there was one, or the agree- 
ment between complainant and respondent. 


The affidavit of Gene W. Bowers (Exhibit B-III-L, investigation re- 
port) shows that on arrival the cattle were “in good condition and did not 
appear to be stressed.” Also, it appears from Exhibits B-III-M and 
B-II-P, investigation report, that the steers sold within the price range 
for choice feeder steers at Amarillo on May 10, the date of sale, except 
for 17 which were held over till May 16. The latter sold at $38.50 where- 
as choice feeder steers 600-850 pounds sold at $38.60 to $41.10 on May 
16 at Amarillo. 


As for the indicated breach in the weighing of the cattle before com- 
plainant delivered them as Crenshaw directed, weighing each load on ar- 


rival at the Giles County Stock Yard rather than weighing all loads only 
after the last had arrived there, the record does not show why this would 
be material. 


Under U.C.C. § 2-602 (1), rejection of goods must be within a reason- 
able time after their delivery of tender, and is ineffective unless the buy- 
er seasonably notifies the seller. Under U.C.C. § 2-606, acceptance of 
goods occurs when the buyer fails to make an effective rejection, but 
such acceptance does not occur until the buyer has had a reasonable op- 
portunity to inspect them. Under U.C.C. § 2-607 (1) and (4), the buyer 
must pay at the contract rate for any goods accepted, and the burden is 
on the buyer to establish any breach with respect to goods accepted. 
From the record, we must conclude that respondent accepted the live- 
stock in question and thus the burden was on him to establish any 
breach with respect to them. 


Also, the uncontradicted evidence showing prima facie that respon- 
dent is liable to complainant for the unpaid balance of the purchase 
price, we must impose on respondent the burden of showing justification 
for his failure to pay such amount. Rasmussen v. Featherston, supra; see 
also Verschoor v. Sanders, 36 A.D. 1743 (1977) and 37 A.D. 117 (1978); 
Godecke v. Pellandini, 35 A.D. 394 (1976); U.'B. Livestock v. Clark 25 
A.D. 595 (1966). 
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This has not been done, except with respect to “an additional seven or 
eight cattle” which Crenshaw’s affidavit shows, as stated above, and this 
is not contradicted by evidence in the record, were delivered without 
having been ordered. Accordingly, respondent will be ordered to pay to 
complainant the unpaid balance of the agreed price of the cattle in ques- 
tion, except for eight of them. 


With respect to thosught cattle, it is undisputed that respondent sold 
them at Amarillo. There is nothing in the record to show that re- 
spondent communicated to complainant an unequivocal notice of rejec- 
tion of them, or obtained any instructions from complainant as to their 
disposition, or otherwise gave complainant an opportunity to decide 
what should be done with them. Such exercise of dominion and control 
over animals received without having been ordered amounts to ac- 
ceptance of them and renders the recipient liable in quasi contract for 
the reasonable market value thereof at the time of acceptance. However, 
in the absence of other evidence the net amount realized on their resale 
will be considered as the reasonable market value at the time of ac- 
ceptance. Villines v. Moberg, 24 A.D. 64 (1965); Douglas Lusk. Mkt. v. 
Lair, et al., 34 A.D. 1099 (1975); Mid-So. Order buyers v. Tige Enter- 
prises, 35 A.S. 232 (1976). 


The record containing uncontradicted evidence, Crenshaw’s affidavit, 
that respondent remitted to complainant the proceeds of his sale of all 
’ the animals in question, respondent will not be held liable to com- 
plainant for any additional amount on account of those eight. 


Accordingly, in computing the amount of reparation ordered to be 
paid, we subtract, from the unpaid balance of $4,330.51 shown above, 
8/247 thereof or $140.24. Subtracting $140.24 from $4,330.51 leaves 
$4,190.27 remaining. “Damages are not rendered uncertain because 
they cannot be calculated with absolute exactness. It is sufficient if a 
reasonable basis of computation is afforded, although the result be only 
approximate.” Eastman Co. v. Souther Photo Co., 273 U.S. 359, 379. 


The record contains letters of the complainant, and what purports to 
be the invoice issued to complainant upon his purchase of the cattle from 
another (Exhibit B-III-A, investigation report), but they are not evi- 
dence because they are not supported by oath or otherwise verified, or 
business records obtained directly by Department investigators. 


As previously stated, at the times material herein respondent Dewey 
Reed was a dealer as defined in the Act. The Secretary has jurisdiction to 
issue a reparation order against a dealer. Sections 308 and 309 of the 
Act (7 U.S.C. 209, 210) provide in pertinent part as follows: 
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Sec. 308. (a) If any person subject to this Act violates any of the provisions of 
this Act, or of any order of the Secretary under this Act, relating to the pur- 
chase, sale, or handling of livestock, he shall be liable to the person or persons 
injured thereby for the full amount of damages sustained in consequence of 
such violation. ; 


(b) Such liability may be enforced either (1) by complaint to the Secretary as 
provided in section 309,* * * * 


Sec. 309. (a) Any person complaining of anything done or omitted to be done 
by any * * * dealer (hereinafter in this section referred to as the “defendant”) 
in violation of the provisions of sections 304, 305, 306, 307,* * * may, at any 
time within 90 days after the cause of action accrues, apply to the Secretary by 
petition * * * 


* * 


(e) If after hearing on a complaint the Secretary determines that the com- 
plainant is entitled to an award of damages; the Secretary shall make an order 
directing the defendant to pay to the complainant the sum to which he is 
entitled on or before a day named. 


Section 307 of the Act (7 U.S.C. 208) provides in pertinent part, “every 
unjust, unreasonable or discriminatory * * * practice is prohibited and 
declared to be unlawful.” In sections 304, 305, 306, and 307, the sections 
referred to in section 309, that is the only provision which can be vio- 
lated by a dealer. 


As previously stated, except with respect to eight of the animals in 
question, the action of respondent Dewey Reed in dispute herein has 
been found to be an unjust practice in violation of that clause of section 
307. See Hays Livestk. Comin. Co., Inc. v. Maly Livestk. Comin. Co.,Inc., 
498 F.2d 925, 33 A.D. 1122 (10th Cir., 1974), and Neugebauer v. Ryken, 
34 A.D. 1712 (U.S.D.C., D.S.D., S., 1975), on the authority of the 
Secretary to determine what shall be an unjust practice within the 
meaning of the Act. 


For more than 30 years reparation awards have been issued against 
dealers who have committed unjust practices in violation of section 307 
of the Act. See, e.g., Independent Order Buying Co. v. B. J. Shemwell, 6 
A.D. 527 (1947); Scannell-Cochran Comm. Co. v. O. J. Jones, etc. 9 A.D. 
1199 (1950). The long-standing interpretation of the statutory provi- 
sions comports with the Congressional purpose and harmonizes the Act 
by according equitable treatment to all persons subject to the regulatory 
scheme under Title ITI of the Act. 


Respondent in substance contended that the document received on 
May 26, 1977, was not sufficient as a complaint to begin this proceeding 





VANCE v. REED 425 

Cite as 38 A.D. 418 
within 90 days after accrual of the cause of action in dispute herein. 
That document in writing clearly alleged that on May 6, 1977, com- 
plainant sold cattle to “Dewey Reed’s cattle buyer Don Crenshaw,” and 
that respondent had paid less than the full amount of the purchase price 
thereof. It was sent to an office of the Agency of the Department 
charged with enforcement of the Act, and received therein within 90 
days after May 6, 1977. In sending it, complainant was clearly within 
the language of section 309 (a), “Any person complaining of anything 
done or omitted to be done by any * * * dealer * * * in violation of 
the provisions of sections * * * 307* * *” and the letter was clearly a 
“petition which shall briefly state the facts” as provided therein. Thus, 
sending that letter was sufficient to begin a reparation proceeding. That 
it was a letter addressed to “Mr. Dean L. Amsden, Packers & Stock- 
holders Adm., Memphis, Tenn.” and concluded with “Your assistance in 
this matter will be appreciated,” and did not identify section 307 as the 
section of the Act alleged to have been violated and specify that repara- 
tion was claimed, simply made no difference. 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 Ed., Appendix p. 764). It constitutes “an order for 
the payment of money” within the meaning of section 309 (f) of the Act 
(7 U.S.C. 210). 


Under that section if respondent Dewey Reed does not comply with 
this order within the time limit in this order, complainant Dewey Vance 
may within one year of the date of this order file in the District Court of 
the United States for the District in which he resides or in which is lo- 
cated the principal place of business of the respondent, or in any State 
Court having general jurisdiction of the parties, a petition setting forth 
briefly the causes for which he claims damages and this order in the pre- 
mises.* That section further provides that such suit in the District Court 
shall proceed in all respects like other civil suits for damages except that 
the findings and orders herein shall be prima facie evidence of the facts 
herein stated, and the petitioner shall not be liable for costs in the Dis- 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act, or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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trict Court nor for costs at any subsequent stage of the proceedings un- 
less they accrue upon his appeal. That section further provides that if 
the petitioner finally prevails, he shall be allowed a reasonable at- 
torney’s fee to be taxed and collected as a part of the costs of the suit. 


On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§ 202.117, 43 FR 30517, July 14, 1978. 


On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). On 
complainant’s right to judicial review hereof, see United States v.I.C.C., 
337 U.S. 426. 


Within 30 days of the date hereof, respondent Dewey Reed shall pay to 
complainant Dewey Vance the sum of $4,190.27 together with interest 
thereon at the rate of eight percent per annum from July 1, 1977, until 
paid. 


Copies hereof shall be served on the parties. 


(No. 19,036) 
In re AUDREY PARTIN. P&S Docket No. 5590. Decided March 19, 1979. 


Consent Order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with her operations as a dealer thereunder 
as found, in the issuance of insufficient funds checks and failing to comply with the 
bonding requirements of the Act. Respondent is ordered to cease and desist from 
said violations. 


Joanne I. Schwartz, for complainant. 
John S. Ament, Jacksonvilie, TX, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seg. (1976)) bya 
complaint filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture, alleging that the re- 
spondent, Audrey Partin, willfully violated the Act and the regulations 
issued thereunder (9 CFR § 201.1 et seg. (1977)). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (42 FR 745 (1977)) (to be codified in 7 
CFR§ 1.138). 


The respondent admits the jurisdictional allegations of paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the 
entry of this decision. 


The complaint agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Audrey Partin, hereinafter referred to as the respondent, is an 
individual whose address is 203 Watson Street, Henderson, Texas 
75652. 


(2) Respondent is, and at all times material herein, was engaged in the 
business of buying and selling livestock in commerce as a dealer for his 
own account, within the meaning and subject to provisions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, Audrey Partin, shall cease and desist from: 


1. Engaging in any business in commerce in any capacity for which 
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bonding is required under the Packers and Stockyards Act and the reg- 
ulations without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the Act and the regulations; 


2. Issuing checks or drafts to any person in purported payment for 
livestock purchased in commerce without having and maintaining suffi- 
cient funds on deposit in the bank account, upon which such checks are 
drawn, to pay such checks or drafts when presented for payment; and 


3. Failing to pay when due, the full purchase price of livestock pur- 
chased in commerce, in conformity with section 201.43 (b) of the regula- 
tions (9 CFR§ 201.43 (b) (1977) ). 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 19,037) 


In re MIKE PAULK, BOBBY FORTNER, and MARVIN DAVIS. P&S Docket 
No. 5625. Decided March 19, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in connection with their operations as a dealer thereunder 
as found herein. Respondents are ordered to cease and desist from said violations 
and respondents are assessed a civil penalty of $250.00 each. 


James A. Brennan, for complainant. 
Joe W. Rowland, Rightsville, GA, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seg.) by a complaint filed by the Deputy Administra- 
tor, Packers and Stockyards, AMS, United States Department of Agri- 
culture, alleging that the respondents wilfully violated the Act and regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
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pursuant to the consent decision provisions of the Rules and Practice ap- 
plicable to this proceeding (7 CFR 1.138; 42 FR 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACTS 


1. Mike Paulk, Bobby Fortner and Marvin Davis, hereinafter referred 
to as the respondents, are partners doing business as B & M Livestock, 
with their principal place of business located at Kite, Georgia. 


2. Respondents are, and at all times material herein were: 


(a) Engaged in the business of a “dealer”, buying and selling live- 
stock in commerce for their own account; and 


(b) Not registered with the Secretary of Agriculture as a “dealer”, 
to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondents Mike Paulk, Bobby Fortner, and Marvin Davis, individ- 
ually or as a partner, or as an officer, director, agent, or employee of a 
corporation, directly or through any corporate or other device, in connec- 
tion with any activities subject to the Packers and Stockyards Act, shall 
cease and desist from: 
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1. Engaging in any business in commerce in any capacity for which 
registration and bonding is required under the Act and regulations, 
without registering and filing and maintaining a reasonable bond or its 
equivalent as required under the Act and regulations; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondents Mike Paulk, Bobby Fortner and Marvin Davis are each, indi- 
vidually, assessed a civil penalty of Two Hundred and Fifty Dollars 
($250.00), which shall be paid to the Treasurer of the United States by 
certified check or money order and forwarded to the Director, Packers 
and Stockyards Division, Office of the General Counsel, United States 
Department of Agriculture, Washington, D.C. 20250. 


Copies of this decision shall be served upon the parties. 


TERMINATION OF SUSPENSION — in Supplemental order 


(No. 19,038) 


In re LEE BREITSPRECHER. P&S Docket No. 5121. In order issued March 
5, 1979, by William J. Weber, Administrative Law Judge. 





LIST OF DECISIONS REPORTED 
MARCH 1979 
AGRICULTURE DECISIONS 
Perishable Agricultural Commodities Act, 1930 


CIMINO BROTHERS PRODUCE Co., INC. v. CARIOTO FrRuiT Dis- 
TRIBUTORS, INC. PACA Docket No. 2-5230. Denial of 
motion to reopen after default 


DeMARCO PRDUCE Co. v. UNITED PRODUCE DISTRIBUTORS, INC. 
PACA Docket No. 2-4876. Contract — failure to 


prove breach of — Reparation awarded 


DENMARK, DENNIS R., d/b/a PASCAGOULA PRODUCE AND 
CoFFEE ComMPANY. PACA Docket No. 2-5084. Unjust 
practice — failure to pay — Admission of facts — 
failure to file answer — Sanction 


DixON ToM-A-ToE Propuce, INc. v. Louis KALECK, d/b/a 
KALECK DISTRIBUTING Co. PACA Docket No. 2-4806. 
Dismissal — settlement between parties 


FLORIDA CiTrUS SALES, INc. PACA Docket No. 2-5213. Ac- 
counting — false and incorrect — Broker — failure of 
to account and to remit to sellers — Sanction 


FRED A. Ross Potato & ONION COMPANY v. CHICAGO POTATO 
Co., Inc. PACA Docket No. 2-4827. Purchaser — 
actual — Diversion absent authority — Contract des- 
tination — failure to inform of — Broker — breach of 
duties by — Reparation awarded 


G. DemMeNtROPS, INc. PACA Docket No. 2-5187. Flagrant 
and repeated violations — failure to pay — Sanction 


GENBROKER CORPORATION v. MITT PARKER COMPANY, INCOR- 
PORATED. PACA Docket No. 2-5145. Contract — 
breach of — Damages — measure of — Good delivery 
— failure to make — Reparation awarded 


GLOBAL TRADING, INC. v. FLAVORLAND Foops, INc. PACA 
Docket No. 2-4842. Contract specifications — 
burden of proof as to failure to meet — Damages — 
failure to submit proof of — Contract price — failure 
to pay in full — Reparation awarded 


HERBERT RICH Co. v. BLUE BONNET Foops, Inc. PACA 
Docket No. 2-5113. Acceptance — by dominion and 
control — Disposition — of culled produce — failure 
to disclose — Inspection — failure to make — Failure 
to prove breach of contract — Damages — failure to 
prove — Reparation awarded 
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Perishable Agri. Commodities Act, 1930—Cont. 


JOE PHILLIPS, INC. v. DOMINIC V. GANDOLFO, INC. PACA 
Docket No. 2-5072. Fraud or deception — failure to 
prove — Statute of limitations — equitable tolling of 
barred — Dismissal 


LONE STAR FRESH FrRuIT & VEGETABLE Co., INC., alt/a 
INSTITUTIONAL PRODUCE SERVICE. PACA Docket No. 
2-5337. Consent order — Sanction 


MANN, GERALD E. v. QUALITY BROKERAGE, INc. PACA 
Docket No. 2-5259. Order of default 


NICOLLS, WILLIAM H., JR. v. FAIRMOUNT Foops COMPANY. 
PACA Docket No. 2-5111. Express warranty — 
breach of — Acceptance — by failure to reject — 
Damages — failure to show — Salvage or resale — 
failure to attempt — Contract price — failure to pay 
in full — Reparation awarded 


PEREZ PACKING, INC. v. UNITED PRODUCE FARMS, INC. PACA 
Docket No. 2-4915. Monetary damages — failure to 
offer proof of — Contract price — failure to pay in 
full — Reparation awarded 


Six L’s PACKING Co., INC. v. BRUCATO PropDUCE, INc. PACA 
Docket No. 2-5304. Admission of liability 


STORM, JONATHAN, d/b/a JOHN P. Storm Co. v. ROBERT L. 
BURNETT, JR. and/or R.L. BURNETT, SR. PACA Docket 
No. 2-4778. Agent — authority of — Ratification of 
purchase — by failure to repudiate — Reparation 
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Agency — established — Dismissal as to R.L. Bur- 


Sun WorRLD MARKETING v. BAYSHORE PERISHABLE DISTRIBU- 
ToRS, Inc. PACA Docket No. 2-5029. Notice of rejec- 
tion and breach — failure to give — Suitable shipping 
condition warranty — inapplicability of — Repara- 
tion awarded 


TENNECO WEST, INC. v. GILBERT DISTRIBUTING, INC. PACA 
Docket No. 2-5000. Funigation — failure to prove 
guarantee on — Contract compliance — burden of 
proof upon seller — Rejection — timely and rightful 
— Dismissal 


TOMATO MAN, INC. v. BRUCATO PRODUCE, INc. PACA Docket 
No. 2-5303. Admission of liability 
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TomM LANGE COMPANY, INC. v. FLORIDEX MERCHANDISE CoM- 
PANY, Inc. PACA Docket No. 2-4260. Acceptance — 
by dominion and control and failure to reject — Con- 
tract — failure to prove breach of — Reparation 
awaded 


(No. 19,039) 


GERALD E. MANN v. QUALITY BROKERAGE, INC. PACA Docket No. 
2-5259. Decided March 1, 1979. 


Order of default 


Ed Silverstein, Presiding Officer 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A complaint 
was filed in which complainant seeks reparation against respondent in 
connection with two transactions involving shipment of two lots of 
watermelon in interstate commerce. A copy of the formal complaint was 
served on respondent, and respondent has not filed an answer thereto. 
The issuance of an order without further procedure is appropriate pur- 
suant to section 47.8 (d) of the Rules of Practice (7 CFR 47.8 (d) ). 


Complainant, Gerald E. Mann, is an individual, doing business in his 
own name, whose address is Drawer Y, Hidalgo, Texas. Respondent, 
Quality Brokerage, Inc., is a corporation whose address is P.O. Box 
5375, San Jose, California. 


Respondent was licensed under the Act at the time of the transactions 
involved herein. The facts alleged in the formal complaint are hereby 
adopted as findings of fact in this order, except as to the amount due the 
complainant from respondent. Complainant alleges in the formal com- 
plaint that the amount due from respondent is $3,338.35. In paragraph 
4 of the complaint, reference is made to a transaction between complain- 
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ant and respondent on July 8, 1977, involving the first lot of water- 
melons. Exhibit 4 to the complaint indicates that the invoice date for 
that transaction was July 18, 1977, and that the payment on the 
$1,999.45 charged therein was due within 14 days, or on August 1, 
1977. Section 6 of the Act, 7 U.S.C. 499f (a), provides that the Secretary 
only has jurisdiction to consider complaints against licensees if he re- 
ceives such complaint within nine months after the cause of action ac- 
crues. Moreover, section 47.3 of the Rules of Practice (7 CFR 47.3) pro- 
vides, in pertinent part: 


Informal complaints may be made the basis of either a disciplinary complaint, 
or a claim for damages, or both. If the informal complaint is to be made the 
basis of a claim for damages, it must be filed within 9 months after the cause of 
action accrues.... 


The cause of action for the transaction of July 8, 1977, accrued on 
August 1, 1977. The informal complaint in this matter was not filed 
with the Department until May 8, 1978, seven days in excess of the time 
allowed for filing. Under the circumstances, the Department lacks juris- 
diction over the transaction of July 8, 1977. Therefore, the amount due 
complainant should be reduced by the amount claimed in connection 
with the July 8, 1977, transaction, or $1,999.45, leaving a balance of 
$1,338.90 owing to complainant by respondent. 


The failure of respondent to pay complainant the sum of $1,338.90 is 
in violation of section 2 of the Act (7 U.S.C. 499 (b) ). Accordingly, with- 
in 30 days from the date of this order, respondent shall pay to complain- 
ant the sum of $1,338.90, with interest thereon at the rate of 8% per 
annum from September 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,040) 


FRED A. ROSS POTATO & ONION COMPANY v. CHICAGO POTATO CO., INC. 
PACA Docket No. 2-4827. Decided March 12, 1979. 


Purchaser — actual — Diversion — absent authority — Contract destina- 
tion — failure to inform of — Rejection — rightful — Broker — breach of 
duties by — Reparation awarded 
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Where respondent breached its duties as broker as found herein, respondent is liable to 
complainant for damages resulting therefrom. Respondent’s contention that its re- 
sale of the potatoes rejected in Knoxville did not mitigate its damages in handling 
them does not absolve respondent of its liability for the contract price. Respondent 
therefore is liable to complainant for the amount of $6,320.00, for which reparation 
is awarded complainant against respondent with interest. 


Andrew Stanton, Presiding Officer. 
Seward French, Idaho Falls, ID, for complainant. 
Haskell Lurie, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $6320 in connection with a carload 


of potatoes shipped in interstate commerce. The complaint originally in- 
cluded F.E. Baldwin & Company as a party respondent, but the com- 
plaint was dismissed against F.E. Baldwin & Company on April 24, 
1978, due to that party’s discharge in bankruptcy. 


A copy of the Department’s report of investigation was served upon 
each party. A copy of the formal complaint was served upon respondent, 
who filed an answer thereto, denying liability to complainant. 


An oral hearing was held in Chicago, Illinois, on July 18, 1978, at 
which only respondent was represented by legal counsel. At the hearing, 
one witness testified on behalf of either party. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Fred A. Ross Potato & Onion Company, is an individ- 
ual, Fred A. Ross, whose address is P.O. Box 594, Idaho Falls, Idaho. 


2. Respondent, Chicago Potato Co., Inc., is a corporation whose ad- 
dress is 11425 S. Western Avenue, Chicago, Illinois. At the time of the 
transaction involved herein, respondent was licensed under the Act. 
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3. On or about June 2, 1976, complainant, pursuant to oral negotia- 
tions with respondent acting as broker, presumably entered into a con- 
tract with F.E. Baldwin & Company (hereinafter “Baldwin”) located at 
Chicago, Illinois, for the sale of 1,600 50-pound sacks of U.S. No. 1 
potatoes at $7.90 per hundredweight, totaling $6,320 F.O.B. Included in 
the purported contract was the provision that the potatoes would meet 
grade upon arrival. Respondent never sent a confirmation of sale to com- 
plainant with respect to this transaction. 


4. The potatoes at issue underwent a federal/state inspection at Sugar 
City, Idaho on June 1, 1976, which revealed decay of less than 1%. 
(Complainant’s Exhibit C). 


5. The carload of potatoes was shipped on June 2, 1976, delayed at 
Chicago, Illinois from June 10, 1976, to June 11, 1976, and sent to 
Knoxville, Tennessee, where it arrived on approximately June 17, 1976. 


6. The carload of potatoes underwent a railroad inspection at Knox- 
ville, Tennessee on June 21, 1976, which revealed decay of from 30% to 
50%. (Complainant’s Exhibit I). 


7. The potatoes at issue were turned over to William T. Dillard who 
resold them. No proceeds were remitted to complainant, as the proceeds 
received by Dillard were insufficient to cover the cost of freight. 


8. A formal complaint was filed on January 16, 1977, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


Complainant claims that it sold the potatoes at issue to respondent 
with the understanding that Chicago was to be the final destination. 
Complainant argues that, once the potatoes were diverted to Knoxville, 
it became released of any responsibility for their condition. 


Respondent insists that it was a broker, not a buyer, and arranged the 
sale of potatoes to Baldwin. Respondent asserts that, at the time the con- 
tract was entered into, Knoxville was the agreed upon ultimate destina- 
tion. Respondent further claims that when the potatoes arrived in Knox- 
ville, they were in such poor condition that they were rightfully rejected, 
and then resold to mitigate damages. Respondent asserts that the 
proceeds from the resale were not sufficient to pay freight costs. 


Turning first to the question of respondent’s role in the transaction at 
issue, examination of the documentary evidence in the record is not con- 
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clusive. Support for complainant’s position that respondent was the buy- 
er is present in Baldwin’s letter to the Department, dated September 27, 
1976, in which Baldwin states that it bought the subject potatoes from 
respondent and not from complainant. (Report of investigation, exhibit 
no. 4). This is consistent with respondent’s invoice to complainant for 
the carload of potatoes at issue. (Complainant’s exhibit D). Additional 
evidence favoring complainant’s position is its confirmation of sale/in- 
voice, issued to respondent on June 2, 1976, in which complainant is 
listed as the seller and respondent the buyer. (Respondent’s exhibit no. 
1). However, respondent’s claim is lent credibility by the contents of 
complainant’s informal complaint, which identifies respondent as the 
broker. “On June 2, 1976, we accepted an order from Chicago Potato Co. 
(Jack Gendleman), as broker for 1,600 5/10 Mesh Potatoes at $7.90 per 
ewt., protecting brokerage to Jack at 15¢ per cwt.” (See report of investi- 
gation, exhibit no. 1). Additionally, the record contains an invoice dated 
June 2, 1976, sent by complainant to Baldwin, showing Baldwin as the 
buyer. (Respondent’s exhibit no. 2). Finally, even on complainant’s con- 
firmation/invoice showing respondent as the buyer, referred to above, 
there is a reference to a brokerage payment to respondent: “PROTECT 
JACK GENDLEMAN—15 ¢ CWT.” (Respondent’s exhibit no. 1). 


The testimony given at the hearing does not settle the question of 
what was agreed to by the parties concerning respondent’s role in the in- 
stant transaction. Mr. Ross testified on behalf of complainant that the 
evidence tending to portray respondent as a broker could be explained by 
the fact that respondent was a buying broker, stating as follows: “Mr. 
Gendleman’s case was he would buy the car in his own name, we would 
protect him 15 cents off that price, send him an invoice for the total 
amount, the gross amount. We would deduct the 15 cents from that 
amount when he would return his check to us.” (Transcript p. 14). How- 
ever, complainant’s characterization of respondent as a buying broker is 
inconsistent with complainant’s payment of brokerage, since payment of 
brokerage to the buying broker should be made by the buyer, not the 
seller. This is stated in the regulations concerning buying brokers: 
“[Alcting on authority given him by the buyer, the broker may negotiate 
purchases in his own name, pay the seller for the produce, make arrange- 
ment for its loading and shipment, and bill the buyer direct for the cost 
price plus the brokerage fee and the cost of any agreed upon accessorial 
service charges such as ice, loading, etc.” (7 CFR 46.27 (b) ). 


It is clear that the evidence as to whether respondent acted as either a 
broker or a buyer does not unerringly point to either alternative. How- 
ever, complainant, as the moving party, has the burden of proving the 
essential allegations of his complaint (Vernon C. Justice v. Milford Pack- 
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ing Co., Inc. and/or Leibowitz Pickle Products, Inc., 34 A.D. 533 (1975) ), 
and we must conclude on the basis of the entire record that complainant 
has failed to sustain its burden of proving its allegation that respondent 
was the buyer in the instant transaction. 


Although we have concluded that respondent did not purchase the po- 
tatoes at issue, respondent is still liable for losses resulting from any 
violation of its duties as a broker. See section 46.28 (a) of the Depart- 
ment’s regulations (7 CFR 46.28 (a) ). See also Florida Tomato Packers, 
Inc. v. New England Tomato Co., Inc. and/or Frank A. Morrello, 32 A.D. 
488 (1973). 


The general duties of brokers are set forth in section 46.28 (a) of the 
regulations and include the following: 


The function of a broker is to negotiate, for or on behalf of others, valid and 
binding contracts. A broker who fails to perform any specification or duty, ex- 
press or implied, in connection with any transaction is in violation of the act 
and is subject to the penalties specified in the act and may be held liable for 
damages which accrue as a result thereof. It shall be the duty of the broker to 
fully inform the parties concerning all of the terms and conditions of the pro- 
posed contract. After all parties agree on the terms and the contract is effected, 
the broker shall prepare in writing and deliver promptly to all parties a proper- 
ly executed confirmation or memorandum of sale setting forth truly and cor- 
rectly all of the essential details of the agreement between the parties... . 


As the broker, it was respondent’s duty to fully inform complainant 
and Baldwin of the destination of the potatoes. Baldwin states that it de- 
sired that Knoxville be the contract destination, and claims that re- 
spondent, with whom it exclusively dealt, lead it to believe that this 
term was acceptable to complainant. (Answer of Baldwin, p. 2). Com- 
plainant denies having been informed by respondent that Knoxville was 
the contract destination. There is no documentary evidence to support 
respondent’s contention that it made clear to complainant that the po- 
tatoes were to be shipped to Knoxville. Since both respondent and Bald- 
win were located in Chicago, it was reasonable for complainant to 
assume that Chicago was the ultimate destination. The shipment’s 
destination should have been included in a confirmation of sale prepared 
by respondent and sent to the parties, but there is no evidence, nor any 
claim by respondent, that one was issued. Therefore, it is apparent that 
respondent failed to inform complainant and Baldwin of their conflict- 
ing apprehensions as to the identity of the potatoes’ destination, and 
failed to issue a confirmation of sale. Thus, we conclude that respondent 
violated its duties as a broker. 


We must next consider whether complainant’s losses resulted from re- 
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spondent’s violations. Although there is no question that the potatoes 
were considerably decayed when they arrived in Knoxville on approxi- 
mately June 17, 1976, we cannot assume that they were excessively de- 
cayed when they arrived in Chicago on June 10, 1976, since there was 
practically no decay when they left Idaho, as indicated by the June 1, 
1976, federal/state inspection. (Finding of Fact 4). Thus, we cannot con- 
clude that losses would also have been suffered by complainant had the 
potatoes been received and accepted in Chicago on June 10, 1976, in ac- 
cordance with complainant’s version of the contract, and we must, there- 
fore, hold respondent liable for all the damages complainant has 
incurred. 


Such damages are the purported contract price of $6320, no part of 
which has been received by complainant. Respondent’s failure to pay 
complainant this sum is a violation of section 2 of the Act for which 
reparation should be awarded, with interest. 


With respect to complainant’s claim for fees and expenses, section 
47.19 (d) (2) of the Rules of Practice (7 CFR 47.19 (d) (2) ) provides, in 
part, that “[fJees and expenses which are not considered to be reasonable 
or necessarily incurred in connection with the oral hearing will not be 
awarded.” Complainant has claimed attorney’s fees for 23 3/4 hours in 
preparation for the hearing. However, the itemized exposition of this 
claim shows 16 3/4 hours spent on matters occurring subsequent to the 
oral hearing, for which an award will not be made. In addition, it is 
claimed that on May 4, 1978, and July 11, 1978, a total of 2 hours were 
required for telephone conferences between complainant’s attorney and 
the Presiding Officer, when only one half was utilized. Therefore, 5 1/2 
hours at $50 per hour, or $275, will be awarded for time spent preparing 
for the hearing, and $397 will be awarded for witness fees and mileage, 
for a total of $682. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $6320, with interest thereon at 
the rate of eight percent per annum from July 1, 1976, until paid. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as additional reparation for fees and expenses, the sum of 
$682, with interest thereon at the rate of eight percent per annum from 
the date of this order, until paid. 
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(No. 19,041) 


JONATHAN STORM, d/b/a JOHN P. STORM CoO. v. ROBERT L. BURNETT, JR., 
d/b/a R. L. BURNETT BROKERAGE CO., a/t/a BEST POTATO PRODUCTS 
Co. and/or R. L. BURNETT, SR. PACA Docket No. 2-4778. Decided 
March 12, 1979. 


Agent — authority of — Purchaser — actual — failure to notify seller of — 
Ratification — by failure to repudiate — Contract price — failure to pay — 
Reparation awarded 


Where respondent Robert L. Burnett, Jr., t/a Best Potato Products Co., ratified the pur- 
chase by R. L. Burnett, Sr., in failing to repudiate the transaction as found herein, 
Robert L. Burnett, Jr. is liable to complainant for the contract price of $3,820.00, 
for which reparation is awarded complainant against this respondent with interest. 


Agency — established — Dismissal as to Burnett, Sr. 
Where respondent R. L. Burnett, Sr., acted as authorized agent of respondent Robert L. 


Burnett, Jr., in the purchase transactions in issue, the complaint against R. L. 
Burnett, Sr., is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondents, jointly and severally, in the amount of $3,820.00 in 
connection with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each respondent, who failed to file answers thereto and 
were held in default. However, respondent Robert L. Burnett, Jr. d/b/a 
R. L. Burnett Brokerage Co. a/t/a Best Potato Products Co. filed a mo- 
tion to reopen after default, which was granted, and thereafter filed an 
answer, denying liability to complainant. 
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Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, the parties waived oral hearing by failing to make a re- 
quest therefor. Accordingly, the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is applica- 
ble. Pursuant to such procedure, the parties were given an opportunity 

to file verified statements and briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant is an individual, Jonathan Storm, doing business as 
John P. Storm Co., whose address is P.O. Box 2136, Salinas, California. 


2. Respondent Robert L. Burnett, Jr. d/b/a R. L. Burnett Brokerage 
Co., a/t/a Best Potato Products Co. (hereinafter “Best Potato”), is an in- 
dividual whose address is 1609 Oakfield Avenue, Norfolk, Virginia. At 
the time of the transaction involved herein, respondent Best Potato was 
licensed under the Act. 


3. Respondent R. L. Burnett, Sr. (hereinafter “Burnett, Sr.”), is an in- 
dividual whose address is 1609 Oakfield Avenue, Norfolk, Virginia. At 
the time of the transaction involved herein, respondent was subject to li- 
cense under the Act. 


4. On or about March 4, 1977, complainant, pursuant to oral contract, 
sold to respondent Best Potato 800 cartons of lettuce at $4.75 per carton 
plus $20.00 Ryan for a total of $3,820.00. The oral contract was entered 
into between a representative of complainant and a person identifying 
himself as a representative of respondent Best Potato. 


5. On March 4, 1977, complainant shipped the subject lettuce in in- 
terstate commerce to respondent Best Potato in Norfolk, where it ar- 
rived shortly thereafter and was accepted. 


6. Approximately three weeks after respondent Best Potato became 
aware of the presence of the lettuce at its place of business, its owner, 
R. L. Burnett, Jr., notified complainant that his father, respondent 
Burnett, Sr., had ordered the lettuce and was responsible for it. 


7. To date, complainant has not received any part of the contract 
price of $3,820.00. 


8. A formal complaint was filed on July 24, 1977, which was within 
nine months from the time the cause of action herein accrued. 
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CONCLUSIONS 


Complainant claims that its contract was with respondent Best 
Potato. Respondent Best Potato avers that the lettuce was ordered with- 
out its knowledge by respondent Burnett, Sr., and that after the lettuce 
arrived, respondent Burnett, Sr. informed it that he, not respondent 
Best Potato, would be billed for it. Respondent Best Potato claims that it 
told this to complainant about three weeks later when complainant 
called to inquire about payment. Respondent Best Potato states that it 
has allowed respondent Burnett, Sr. to store produce at its place of 
business, but has made clear to respondent Burnett, Sr. that he is not to 
order produce in the name of Best Potato. 


It is obvious that the lettuce was accepted after it arrived at respond- 
ent Best Potato’s place of business. Respondent Best Potato admits in its 
answer that half the lettuce had been sold by the time it learned that the 
shipment had arrived, actions inconsistent with complainant’s owner- 
ship thereof. See Sunshine Produce Company v. Si Si Fruit Distributors, 
Inc., 34 A.D. 104 (1975). Having accepted the lettuce, the person 
responsible for payment will be liable for the contract price, less any 
damages due to breach of warranty, although such damages are not al- 


leged herein. See The Kunkel Co., Inc. v. Bearman Fruit Company, 34 
A.D. 1902 (1975). 


Even assuming the veracity of respondent Best Potato’s account of 
what transpired, it will still be liable on the contract made by respondent 
Burnett, Sr. if, at the time the contract was entered into, respondent 
Burnett, Sr. was clothed with the apparent authority of respondent Best 
Potato. Gulf & Western Food Products Company v. Prevor-Meyrsohn In- 
ternational, Inc., 34 A.D. 1911 (1975). Apparent authority is defined as 
authority “which, though not actually granted, the principal knowingly 
permits the agent to exercise, or which he holds the agent out as possess- 
ing. It is the acts and conduct of the principal, and not those of the 
agent, that must be relied upon to show the agency.” Gulf & Western 
Food Products Company v. Prevor-Meyrsohn International, Inc., supra. 


Based on respondent Best Potato’s answer, it is clear that respondent 
Best Potato knowingly held out respondent Burnett, Sr. as having the 
authority to purchase produce as its agent. Respondent Best Potato 
states that towards the end of February 1977, it permitted respondent 
Burnett, Sr. to store produce at its place of business. It states further 
that several days later, a shipment of potatoes arrived from Jerry Shul- 
man, billed to Best Potato. Respondent Best Potato asserts that it then 
ordered respondent Burnett, Sr. to stop causing it to be billed for pur- 
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chases made by him. However, a short time later, another shipment, pur- 
chased by respondent Burnett, Sr. from A. G. Shore, arrived at its ware- 
house, also billed to Best Potato. Although its order to desist had ap- 
parently been ignored, respondent Best Potato states that its only action 
was to repeat its previous admonition. Shortly thereafter, complainant’s 
lettuce arrived at respondent Best Potato’s place of business with Best 
Potato again shown as the purchaser. These factual circumstances lead 
us to conclude that respondent Best Potato, at the time of the transac- 
tion at issue, knew or should have known that respondent Burnett, Sr. 
was continuing to exercise authority as its purchasing agent. However, 
respondent Best Potato failed to take steps to terminate this practice 
other than those which had already proved to be futile. We, therefore, 
conclude that respondent Best Potato implicitly permitted respondent 
Burnett, Sr. to continue such practice. Respondent Best Potato is, thus, 
liable to complainant for the contract price of the lettuce at issue. 


The liability of respondent Best Potato in this transaction can also be 
predicated on other grounds. In its answer, respondent Best Potato ad- 
mits that it did not notify complainant that respondent Burnett, Sr. was 
the actual purchaser until approximately three weeks after it became 
aware that respondent Burnett, Sr. had purchased the subject lettuce 
from complainant. By failing to repudiate the transaction with com- 


plainant within a reasonable time after discovering that it had occurred, 
respondent Best Potato ratified the transaction and thus became liable 
for the purchase price. Fruit Basket Packing Company v. Joe Phillips, 
Inc. and/or Walter B. Adam, 31 A.D. 1200 (1972). 


The failure of respondent Best Potato to pay to complainant the sum 
of $3,820.00 is a violation of section 2 of the Act for which reparation 
should be awarded, with interest. 


There remains the question of the liability of respondent Burnett, Sr. 
We have concluded that if the purchase of lettuce from complainant was 
made by respondent Burnett, Sr. in the name of respondent Best Potato, 
as respondent Best Potato alleges, it was done with the apparent author- 
ity of respondent Best Potato. Therefore, in accordance with the funda- 
mental law of agency that where a contract is made by an authorized 
agent in the name and on the account of a competent principal, the agent 
incurs no liability to third persons (Interstate Fruit & Veg. Co., Inc. v.H 
& F Company, Sam Vinci Company, and E&L Fruit & Produce Distr’., 
19 A.D. 840 (1960); George Arakelian Farms v. Leonard ODay Company 
and/or O-K Distributors, 31 A.D. 1395 (1972) ), we adjudge respondent 
Burnett, Sr. to be free from liability in this proceeding. The complaint 
against respondent Burnett, Sr. should, therefore, be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent R. L. Burnett, 
Jr., d/b/a R. L. Burnett Brokerage Co., a/t/a Best Potato Products Co. 
shall pay to complainant, as reparation, the sum of $3,820.00, with in- 
terest thereon at the rate of 8 percent per annum from April 1, 1977, un- 
til paid. 


The complainant against respondent R. L. Burnett, Sr. is hereby dis- 
missed. 


Copies of this order shall be served upon the parties. 


(No. 19,042) 


DeMARCO PRODUCE CO. v. UNITED PRODUCE DISTRIBUTORS, INC. PACA 
Docket No. 2-4876. Decided March 13, 1979. 


Contract — failure to prove breach of — Reparation awarded 


Where respondent accepted the lettuce in issue, failed to prove a breach of contract by com- 
plainant, and failed to pay in full the contract price, respondent is liable to com- 
plainant for the amount now due and owing thereon. Reparation therefore in the 
amount of $2,509.65 is awarded complainant against respondent with interest. 


George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount $2,509.65, in connection with a trans- 
action involving the sale of a truckload of lettuce in interstate com- 
merce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant in connection with this transaction. 


Since the amount requested as damages in the formal complainant 
does not exceed $3,000, the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pur- 
suant to this procedure complainant filed an opening statement. Re- 
spondent did not file an answering statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant DeMarco Produce Co., is a corporation whose address 
is 430 Peach Street, Hammonton, New Jersey. 


2. Respondent, United Produce Distributors, Inc., is a corporation 
whose address is 45 South Water Market, Chicago, Illinois. At the time 
of the transaction involved herein respondent was licensed under the 
Act. 


3. On or about May 28, 1977, complainant sold to respondent one 
truckload of lettuce consisting of 800 cartons of U.S. No. 1 lettuce at 
$6.25 per carton, or $5,000.00 delievered as to price and F.O.B. as to 
grade. Complainant agreed that the cost of freight, or $650.00, was to be 
deducted from the total invoice price. Complainant shipped the lettuce 
from loading point in New Jersey to respondent in Chicago, Illinois, on a 
truck bearing Florida license tag No. R 48627, on the evening of May 28, 
1977. 


4. The lettuce was inspected at shipping point with the following re- 
sults in relevant part: 


Inspection Point: Cedarville, N.J. 

Carrier: Trailer 

Initial No. or License No.: R 48627 Fla. 
Inspection Begun: 11:30 a.m., May 28, 1977. 
Inspection Completed: 8:30 p.m.; May 28, 1977. 
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Condition of Carrier: Mechanical refrigerator, unit in operation. 
Product: Iceburg type lettuce. 


Brand or Stamping: Printed “Iceburg lettuce, 2 dozen, Ceaderbrook Farms, 
Cedarvill, N.J., Produce of U.S.A.” 


Manifested: 800 
Type and Size of Container: New fiberboard cartons. Packed for 24 heads. 
Size, Count, Range, Other: Fairly uniform. 


Defects, Decay, Soft Rot Decay: Fresh, outer head leaves good green color. 
Average 83% hard to firm, 17% fairly firm. Grade defects within tolerance. No 
decay. 


Grade: U.S. No. 1. 


Meets Canadian Import Requirements 


5. The lettuce arrived at responent’s place of business and was ac- 
cepted by respondent. On May 31, 1977, at 7:40 a.m., 600 cartons of let- 
tuce were inspected at respondent’s place of business with the following 
results in relevant part: 


Where Inspected: 45 So. Water Market. 


Products Inspected: Iceburg Type LETTUCE in cartons printed “Iceburg 
lettuce, 2 dozen Cedarbrook Farms Cedarville, N.J., 
produce of U.S.A.” applicant states lot consists of 600 
cartons. 


Condition of Load: Stacked on pallets at above location 


Condition of Pack: Tight in layers. Reasonable shortage limit: 43 1/4 
pounds net. Range from 30 to 48 3/4 pounds, average 
36 3/4 pounds with 89% of sample units below 43 1/4 
net. 


Temperature of Product: In various cartons: 45° to 46°F. 
Size: Fairly uniform. 


Quality: | Generally clean and mostly fairly well trimmed. Head leaves good 
green color. Average 96% hard or firm, 4% fairly firm. Grade de- 
fects range from 4 to 8 heads per carton, average 25%, generally 
consisting of poorly trimmed (8 to 13 wrapper leaves), few dam- 
aged by dirt. 


Condition: Fresh and crisp. No decay. 


Grade: Fails to grade U.S. No. 1 account of grade defects, also fails to meet 
specified weight account of sample unit average below declared 
weight. 
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Remarks: Net weight determined and shown at applicant’s request. Applicant 
states above described lot no. 45-2948. Applicant states above lot 
was purchased as 45 pounds net. 


6. Respondent resold the 800 cartons of lettuce and remitted net 
proceeds to complainant in the amount of $1,840.35. 


7. The formal complaint was filed on October 17, 1977, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s main complaint concerning the subject lettuce as its 
failure to weigh 45 to 46 pounds per carton. Respondent states that 
there was a specific provision of the contract with complainant that the 
lettuce was to weigh such amount. In support of this contention 
respondent submitted a corrected confirmation of sale which was al- 
legedly mailed by North American Distributor’s Inc., as broker, on June 
13, 1977, and which showed the commodity sold as being “N.J. Lettuce 
45-46#”. In an unsworn letter to the Fruit and Vegetable Division, which 
was attached as an exhibit to the answer, Burt Lowy of North American 
Produce Distributor’s, Inc. stated that: “at the time of the sale, Mr. 
DeMarco told me that the lettuce would weigh between 45 and 46 
pounds, which I reported to United”. The corrected confirmation is too 
late in date to be of significant value and furthermore in a sworn state- 
ment submitted as complainant’s opening statement Mr. DeMarco stated 
that: “at no time did North American Produce Distributor’s enter into 
the negotiation of said contract either directly or indirectly with me. 
Further, at no time did I receive a broker’s memo of sale or confirmation 
regarding the sale.” In addition in the same sworn statement Mr. 
DeMarco alleged that in negotiating the sale with Mr. Kacsh he made no 
guarantees, express or implied, regarding the weight of the lettuce at 
shipping point or at destination. We find that the respondent has failed 
to prove by a preponderance of the evidence that there was any 
guarantee in regard to the weight of the lettuce. 


Respondent also complained about the quality of the lettuce in failing 
to grade U.S. No. 1 at destination as shown by the federal inspection of 
600 cartons of lettuce from Cedarbrook Farms stacked at respondent’s 
place of business. The burden of proof is upon respondent to show that 
the lettuce sold and shipped by complainant did indeed fail to meet the 
contract requirement of U.S. No. 1. Although the lettuce inspected at 
respondent’s place of business had the same carton markings as the let- 
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tuce shipped by complainant, under the circumstances of this case we 
find this to be insufficient proof that the lettuce inspected at respond- 
ent’s place of business is the same lettuce that was taken off of the truck 
bearing license number Florida R 48627. Respondent could have had the 
lettuce inspected while on the truck prior to unloading but failed to do 
so. We find that respondent has failed to meet its burden of proof in re- 
gard to the quality of the lettuce. 


Since respondent accepted the subject lettuce and has failed to prove 
any breech of contract on the part of complainant it is liable to com- 
plainant for the full purchase price thereof less the amount of $1,840.35 
already paid and less freight in the amount of $650.00, or a balance of 
$2,509.65. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,509.65, with interest thereon at the rate 


of 8 percent per annum from July 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19, 043) 


JOE PHILLIPS, INC. v. DOMINIC V. GANDOLFO, INC. PACA Docket No. 
2-5072. Decided March 13, 1979. 


Fraud or deception — failure to prove — Inquiry — failure to make — Stat- 
ute of limitations — equitable tolling of barred — Dismissal 


Where complainant failed to exercise diligence with respect to the inspection reports in- 
volved, it may not claim equitable tolling of the statute of limitations. The com- 
plaint is dismissed. 


George L. Aubrey, Presiding Officer. 
Gerald W. Hamilton, Fresno, CA, for complainant. 
Frank V. Charles, Everett, MA, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A com- 
plaint was filed in which the complainant seeks an award of $4,018.96, 
in connection with a transaction in interstate commerce involving a rail 
shipment of potatoes from California to Massachusetts. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon the re- 
spondent, who filed an answer thereto denying liability and asserting 
several positive defenses. 


The amount claimed in the formal complaint exceeds $3,000. How- 
ever, the parties have waived an oral hearing. Therefore, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of the 


parties are considered a part of the evidence in the case as is the Depart- 
ment’s report of investigation. The parties were given an opportunity to 
submit additional evidence in the form of sworn statements. The com- 
plainant submitted an additional statement which was not sworn to. 
This was not admitted in evidence by the presiding officer. Respondent 
waived its right to file an additional statement. Both parties filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 1617 West Shaw, 
Suite A, Fresno, California. 


2. Respondent is a corporation whose address is 275 Beacham Street, 
Chelsea, Massachusetts. At the time of the transaction alleged herein, 
respondent was licensed under the Act. 


3. Pursuant to oral contract negotiated by a broker, C.H. Robinson 
Company of Everett, Massachusetts, complainant, on or about May 14, 
1976, loaded and shipped from Edison, California, one carload of po- 
tatoes in SPFE car No. 452861. On that date the car received USDA in- 
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spection which showed the product as grading U.S. No. 1 with defects 
within tolerance. 


4. This transaction was invoiced by the complainant on or about May 
18, 1976, as follows: 


1700 50# Bales 5/10# US 1A LW Potatoes at 8.50 cwt fob 7225.00 
Cargo Graphic #8070 Chart #015 20.00 


7245.00 
5. This car arrived in Massachusetts on or before May 21, 1976, and 


received official USDA inspection on trackat Boston (Stoneham), Massa- 
chusetts at 8:40 a.m. on that date, with the following reported results: 


CONDITION OF EQUIPMENT: Adjustable load divider in place at door past 
each end of car. Temperature control unit in operation. 


PRODUCTS INSPECTED: Long White POTATOES in mesh window paper 
bags printed, “Edd’s Sno-White Brand, U.S. No. 1, California Potatoes, Grown 
and Packed Kirschenman Enterprises, Inc., Distributed by Joe Phillips, Edison, 
California, Net wt. 10 lbs.” Packed in paper master bags printed same, 
and, “5-10 lb. Bags.” Applicant states 1700 master bags. 


CONDITION OF LOAD: Through load 4 rows, 9 or 10 layers lengthwise and 
crosswise. 


TEMPERATURE OF PRODUCT: Doorway top-44° bottom 47° 


SIZE: Generally 2 inches or 4 to 12 ounces with 40% or more 2 1/2 inches in di- 
ameter or larger. Undersize within tolerance. 


QUALITY: Slightly skinned, clean, bright and well to fairly well shaped. Grade 
defects average 3% cuts and bruises. 


CONDITION: Generally firm. Average 1% damage by sunken, starchy, or dis- 
colored areas. Average less than 1/2 of 1% soft rot. 


GRADE: U:S. No. 1, Size A, 2 inch or 4 ounce minimum. 


REMARKS: Inspection and certificate restricted to product in upper 4 layers 
of stacks between load dividers. 


6. On or about May 24, 1976, respondent notified the broker, C.H. 
Robinson, of problems with this car. The broker confirmed this with the 
complainant on or about that same date, and issued a confirmation of 
adjustment the following day with an attached preliminary reinspection 
report. 


7. At 9:25 a.m. on May 25, 1976, the car, which was still on track, re- 
ceived the second USDA inspection with the following formally reported 
results: 
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CONDITION OF EQUIPMENT: Temperature control unit in operation. 


PRODUCTS INSPECTED: Round White POTATOES in mesh window paper 
bags printed: “Edd’s Snow White Brand, U.S. No. 1, 10 Lbs. net wt., Kirsch- 
enan Enterprises, Dist. by Joe Phillips, Edison, Calif.” Placed in master paper 
bags marked: “5-10 Lb. Bags, U.S. No. 1.” 

Approximately 1500 master bags remaining. 


CONDITION OF LOAD: Car partly unloaded. 6 partial stacks between doors, 
A&B ends complete, 4 to 13 layers 2 to 7 rows crosswise and lengthwise. 


TEMPERATURE OF PRODUCT: Doorway: Top-45°F; Bottom-44 °F. 


SIZE: Generally 2 inches or 4 ounces to 8 ounces with 40% or more 6 ounces or 
larger in weight. Undersize within tolerance. 


QUALITY: Mostly mature, some slightly skinned, clean, bright, fairly well to 
well shaped. Grade defects average 1% cuts and bruises. 


CONDITION: Generally firm. Damage by enlarged and/or sunken lenticels 
ranges 1 to 10% in most samples, many none, average 5%. Average 1% damage 
by sunken discolored or starchy areas. Less than 1% Soft Rot. 


GRADE: Meets quality requirements but fails to grade U.S. No. 1, Size A, 2 
inches or 4 ounce minimum only account of condition. 


REMARKS: Inspection and certificate restricted to partial stacks between 
doors and upper 3 layers of remainder. Above car previously inspected on May 
21, 1976 and reported on Federal Certificate No. D 24878. 


8. On or about June 4, 1976, complainant agreed to a deduction of 
$4,108.96. 


9. At an unknown date respondent remitted $3,136.04 to the com- 
plainant as payment in full for of this car. 


10. Complainant filed an informal complaint with the Fruit and Vege- 
table Division, AMS, office in New York City on or about November 18, 
1977. 


CONCLUSIONS 


Respondent has asserted two affirmative defenses, either of which 
should be dispositive of the case; viz.: an accord and satisfaction, and the 
running of the nine months statute of limitations provided in section 6 
of the Act. 


Complainant admits that its complaint was filed more than nine 
months after the operative events set out therein. However, in its brief, 
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complainant argues that the deductions which it allowed were induced 
by the fraud of the respondent. Its theory is that a fraudulent conceal- 
ment practiced by the respondent not only vitiated its consent to the de- 
ductions, but also tolled the limitations period. That is, the respondent, 
when informing the broker of the May 25 inspection, failed to inform 
him of the May 21 inspection which showed that the produce did in fact 
make grade on arrival. (Complainant’s original informal complaint to 
the F&V office in New York City stated that it only learned of the first 
inspection in June 1977 from its railroad claims agent.) 


In this arms length transaction, in order to toll the statute of limita- 
tions some active fraud, i.e., something more than a mere silence in the 
matter of the earlier arrival and inspection would be required. See Bates 
v. Preble, 151 U.S. 149 (1894). Morgan v. Koch, 419 F.2d 993 (7th Cir. 
1969); Rutledge v. Boston Woven Hose, 576 F.2d 248 (9th Cir. 1978). 
Complainant’s November 18, 1977, letter to F&V Regulatory Branch in 
Washington contains this statement: 


[o]n the 24th or 25th of May, (Mr. Dominic) Gandolfo claimed for the first time 
that there was a problem on the car and we assumed that the car had just ar- 
rived . . . (Emphasis supplied) 


This is quite different from saying that Mr. Gandolfo held out that the 
car had just arrived. 


We are not persuaded that there was, in fact, any intent to deceive on 
the part of Mr. Gandolfo. He may have been less than candid about the 
May 21st inspection, but also he may have thought that the May 25th 
inspection was more representative than the limited inspection of the 
21st. We do not so conclude, but it would not have been a completely un- 
reasonable supposition on his part. It is not an unheard of practice for 
shippers to load a car so that the best part of its contents is the first to 
meet the eye when the car is broached. 


Complainant could easily have obtained copies of both the preliminary 
and final May 25th inspection reports (and probably did receive the pre- 
liminary report with the broker's adjustment notice.) Both of these docu- 
ments show clearly that this was not the first inspection. We conclude 
that if complainant was indeed ignorant of the true state of affairs this 
was because of its own failure to inquire. This want of diligence bars any 
claim complainant might have for an equitable tolling of the statute of 
limitations. See Emmett v. Eastern Dispensary, 396 F.2d 931 (D.C. Cir. 
1967); Powell v. Radkins, 506 F.2d 763 (5th Cir. 1975), cert. den. 423 
U.S. 873; Goldstandt v. Bear Stearns & Co., 522 F.2d 1265 (7th Cir. 
1975). 
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It is true that with full knowledge of the contents of both reports com- 
plainant might not have been forced to grant the deductions or, if grant- 
ed, might have had good grounds for canceling them. But its attempt to 
do so in this proceeding comes too late. Here complainant’s cause ac- 
crued on or about June 1, 1976, more than nine months before the com- 
plaint was filed on November 18, 1977. 


The complaint must be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 19,044) 


GENBROKER CORPORATION v. MITT PARKER COMPANY, INCORPORATED, 
PACA Docket No. 2-5145. Decided March 14, 1979. 


Contract — breach of — Damages — measure of — Evidence — failure to 
submit — Good delivery — failure to make — Reparation awarded 


Where respondent accepted the produce in issue after breach of contract by complainant 
with resulting damages, the total amount found due complainant is $219.75. 
Reparation of $219.75 is awarded complainant against respondent with interest. 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se 
G. Donald Johnson, Atlanta, GA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $496.00 in connection with three 
transactions, in interstate commerce, involving mixed loads of perish- 
able agricultural commodities. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying the debt 
alleged owed to complainant. 


Since the amount of damages claimed does not exceed $3,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case 
as is the Department’s report of investigation. Complainant filed an 
opening statement; neither party filed a brief. 


FINDINGS OF FACTS 


1. Complainant is a corporation whose post office address is 608 East 
9th Street, Los Angeles, California. 


2. Respondent, Mitt Parker Company, Incorporated, is a corporation 
whose post office address is P.O. Box 1565, Forest Park, Georgia. At all 
times pertinent, respondent was licensed under the Act. 


3. On November 5, 1977, by oral contract, complainant sold to re- 
spondent one shipment of mixed produce, all being perishable agricul- 
tural commodities. This transaction was repeated on November 23, 1977 
and December 2, 1977. All three shipments were received by respondent 
and accepted. The total value of the perishable agricultural commodities 
in the three shipments was $4,927.30; of that amount respondent has 
paid complainant $4,431.30 leaving a balance of $496.00. The $496.00 
represents non-payment of the following amounts for the following 
commodities: 50 cartons of persimmons, $62.50; 10 cartons of crenshaw 
melons, $100.00; 75 cartons of papayas, $113.25; 50 cartons of papayas, 
$211.75; 1 basil, $5.50; and 1 bag of cut mint at $3.00. The sale price of 
the 75 cartons of papayas was $3.75 per carton and the sale price for the 
50 cartons of papayas was $4.00 per carton. 


4. A federal inspection of the 75 cartons of papayas, on November 28, 
1977, revealed that the papayas averaged 20% Stem End Rot and 4% 
soft fruit. The temperature of the fruit in this lot ranged from 41° to 
43°F. Five cartons of this lot were dumped on December 13, 1977. 
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5. A federal inspection of the 50 cartons of papayas, on December 7, 
1977, revealed that the papayas averaged 29% Stem End Rot and 32% 
soft fruit. The temperature of the fruit in this lot ranged from 40° to 
42°F. Twenty four cartons of this lot were dumped on December 13, 
1977. 


6. Complainant filed a formal complaint on May 31, 1978 which was 
within nine months after the cause of action herein accurred. 


CONCLUSIONS 


Having accepted the 3 shipments of mixed perishable agricultural 
commodities, respondent is liable to the complainant for the agreed pur- 
chase price less any provable damages suffered by it as a result of a 
breach of contract by complainant. Cen. & S. Am. Impts. Co. v. W. In- 
dies Fd. & Imptg., 34 A.D. 1015 (1975). The record clearly reflects an ad- 
mission on the part of complainant that respondent suffered damages of 
$162.50 on the 50 cartons of persimmons and 10 cartons of crenshaw 
melons; complainant’s complaint, therefore, as to these commodities is 
therefore dismissed. 


Aside from respondent’s bare allegation that complainant breached 
the contract and that it suffered damages, as to the basil and cut mint re- 
spondent has offered no substantive evidence that complianant 
breached its contract or that respondent suffered any damages. We con- 
clude, therefore, that respondent has failed to sustain its burden of proof 
with respect to the basil and cut mint. Respondent’s failure to pay com- 
plainant $8.50 for these commodities is, therefore, in violation of section 
2 of the Act and reparation in that amount, with interest should be 
awarded to complainant against respondent. 


A more difficult question concerns the amount of damages that re- 
spondent suffered on the two shipments of papayas. The record reflects 
that the two shipments of papayas were inspected and that each of the 
two lots of papayas suffered from a large percentage of advanced Stem 
End Rot and that one also had a large percentage of soft fruit. Inasmuch 
as the temperature of the fruit reflected in the inspection certificates 
was normal and there is no evidence of poor shipping conditions, we 
must conclude that the papayas failed to make good delivery. We further 
conclude, therefore, as to the papayas, complainant had breached the 
contract. However, aside from dump certificates, respondent has offered 
no substantive proof of damage suffered. As to the lot of 75 cartons of 
papayas, Dump Certificate No. 75187, dated December 13, 1977 
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indicates that 5 of the cartons were dumped. At an invoice cost of $3.75 
per carton this represents a loss to respondent of $17.75. As to the lot of 
50 cartons of papayas, Dump Certificate No. 75184, dated 13 December 
1977, indicates that 24 cartons of papayas were dumped. The 24 cartons 
of papayas were valued by the invoice at $4.00 per carton and, there- 
fore, represent a loss to respondent of $96.00. We therefore conclude 
that the total damage suffered by respondent on the 2 lots of papayas 
was $113.75 ($17.75 plus $96.00) not $325.00 as claimed by it. Respond- 
ent’s failure to pay complainant $211.25 ($325.00 less $113.75) on the 
two lots of papayas is therefore in violation of section 2 of the Act and 
reparation in that amount, with interest, should be awarded to com- 
plainant against respondent. 


It should be noted parenthetically that respondent claims that the 
sales contract on the two lots of papayas was superseded by an agree- 
ment for a consignment. Respondent, however, offers no substantive 
evidence on this point. We, therefore, conclude that respondent has 
failed to sustain its burden of proving that a consignment superseded 
the sales contract. R.D. McGinnis Produce v. Pinder’s Prod. Co., 28 A.D. 
249 (1969). 


Within 30 days from the date of this Order, respondent shall pay to 
complainant as reparation $219.75, with interest thereon at the rate of 8 
percent per annum from January 1, 1978 until paid. Copies of this order 
shall be served upon the parties. 


(No. 19,045) 


TOM LANGE COMPANY, INC. v. FLORIDEX MERCHANDISE COMPANY, INC. 
PACA Docket No. 2-4260. Decided March 14, 1979. 


Acceptance — by dominion and control and failure to reject — Condition — 

failure to submit evidence as to — Contract — failure to prove breach of — 

Dumping — absent certificate — Official inspection — failure to order — 
Reparation awarded 
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Where respondent accepted the potatoes in issue and failed to sustain its burden of proving 
breach of contract by complainant with resulting damages, respondent is liable to 
complainant for the full contract price, less the amount already paid by respondent 
thereon. The balance due and owing is $12,797.50, for which reparation is awarded 
complainant against respondent with interest. 


George L. Aubrey, Presiding Officer. 
LeRoy W. Gudgeon, Northfield, IL, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award in the amount 
of $12,797.50 against the respondent in connection with a transaction in 


interstate commerce involving six truck shipments of potatoes from 
Wisconsin and Indiana to Florida. 


The amount claimed in the formal complaint exceeds $3,000. How- 
ever, the parties have waived an oral hearing. Therefore the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given an 
opportunity to submit further evidence in the form of sworn statements. 
Complainant filed an opening statement, to which respondent filed an 
answering statement, and thereafter complainant filed a statement in 
reply. The parties were give opportunity to file briefs, but neither party 
has done so. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 97 Produce Row, St. 
Louis, Missouri. 





458 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 456 


2. Respondent is a corporation whose address is 393 Front Street, 
Hempstead, New York. At the time of the transaction alleged herein, re- 
spondent was licensed under the Act. 


3. Pursuant to oral contracts negotiated by Mr. James Bensch, man- 
ager of complainant’s Houston, Texas office, and Mr. Edo Ferrol, 
president of respondent, on or about the following dates the complain- 
ant caused to be shipped from suppliers in Wisconsin and Indiana the 
following truck shipments of potatoes consigned to respondent in Dodge 
Island, Miami, Florida: 


On August 25, 1975, two trucks from Indiana shippers, 740 and 800 50# sacks 
of round white “B” potatoes priced at $5.25 per cwt. delivered. 


On August 28, 1975, from Wisconsin shippers three trucks, two carrying 
400-100# sacks and the third carrying 390-100# sacks of round white “B” po- 
tatoes, priced at $5.50 per cwt. delivered for the 390 sack truck and one of the 
400 sack trucks, with the other 400 sack truck priced at $5.25. 


On August 30, 1975, from Wisconsin shippers, two trucks of 400 and 410 100# 
sacks of round white “B” potatoes priced at $5.25 per cwt. delivered. 


4. All seven truckloads of potatoes arrived and were unloaded at the 
dock at Dodge Island, Miami, Florida, at unknown times and dates. 


5. On September 8, 1975, Mr. Ferrol telephoned to complain to Mr. 
Bensch about the condition of all of the potatoes except the 740 sack In- 
diana lot. 


6. These shipments were invoiced to respondent on seven invoices be- 
tween September 5 and September 8, 1975, only one of which has been 
paid by the respondent; viz.: that for the 740 sack Indiana lot shipped on 
August 25, 1978, leaving an unpaid balance of $12,797.50. 


7. Complainant filed a timely complaint for the balance due on its six 
unpaid invoices on March 31, 1976, within nine months of the accrual of 
its alleged cause of action. 


CONCLUSIONS 


Respondent’s defense to this claim is the bad condition of the potatoes. 
It is alleged that the potatoes were part of an export order which was in 
a large part rejected by the master of the loading vessel. Some of the po- 
tatoes were repacked and finally were exported. However, these appar- 
ently did not all arrive in satisfactory condition. Some potatoes were 
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salvaged or repacked for domestic sales but the ultimate disposition of 
all of the potatoes is not clear from the record. 


Respondent attributes the poor condition of these lots to several fac- 
tors. Mr. Ferrol maintains that he ordered not Round White but Norgold 
potatoes. Presumably the latter variety are more suitable for tropical 
export. He also maintains that the transit temperature of the product 
was too cold despite his orders that the shipments should be in venti- 
lated cars or, if this were not possible, with mechanical refrigeration set 
at a fairly high temperature. He also maintains that all shipments ar- 
rived earlier than ordered and had to be stored several days in an un- 
ventilated shed. He is critical of the condition of the product because of 
the presence of dirt and other debris, as well as the fact that the sacks 
were not new and in good condition. 


Mr. Bensch’s counter affidavits are to the effect that the contracts 
called for the cheapest potato available which happended to be Round 
White rather than Norgold. He also points out that since the sales were 
on a delivered basis that the responsibility of maintaining proper transit 
temperature was on the shipper. The receiver would normally have no 
voice in this. He also maintains that the contract did not call for new 
sacks, and that the early arrival was not the fault of the complainant 
since respondent’s preferred arrival date was made known to it only af- 


ter the trucks had left. Thus, the complainant takes the position that the 
contracts were performed in a satisfactory manner, and that the re- 
spondent is liable for the full invoice price. 


It will be unnecessary to resolve all disputes about the terms of con- 
tracts. Whatever their exact terms respondent has failed to produce any 
evidence which would justify its failure to pay the full invoice price. 


Clearly, respondent accepted all the potatoes despite their condition. 
It admits having sold, salvaged or otherwise disposed of them without 
any attempt at rejection. Thus, the respondent’s defense could only have 
been by way of damaged for breach of contract; i.e., by accepting the po- 
tatoes respondent became liable for the contract price less any claim it 
might have for damages for such breach. The burden of proving both the 
breach and the damages is on the respondent. Antigo Potato v. Oaks, 24 
A.D. 85 (1965). Here respondent has failed to meet this burden of proof 
as to the breach. Thus the question of damages need not be considered. 
See Sunny Ridge Farms v. Ed. Dilatush & Co., 30 A.D. 961 (1971). 


Respondent’s allegations to the effect that the product was in very 
poor condition when inspected by Mr. Ferrol on and after September 8, 
1975, is not supported by independent evidence. Respondent did have 
some photographs of some allegedly bad potatoes. However, this does 
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not take the place of an official federal or state inspection report. Re- 
spondent has offered no explanation as to why an official inspection was 
not ordered when Mr. Ferrol first learned that the product was deter- 
iorated. Correspondence in the file suggests that part of the product was 
so bad that it was ultimately dumped, but respondent has offered no 
dump certificates in evidence. 


This complete failure on the part of the respondent to introduce 
competent independent evidence of the condition of the product subjects 
it to full liability for the total invoice price. See O.D. Huff, Jr., Inc. v. 
Pagano & Sons, 21 A.D. 385 (1962). 


Within 30 days from the date of this order respondent shall pay to the 
complainant as reparation the sum of $12,797.50 with interest thereon 
at the rate of eight percent per annum thereon from October 1, 1975, un- 
til paid. 


Copies of this order shall be served upon the parties. 


(No. 19,046) 


In re LONE STAR FRESH FRUIT & VEGETABLE CO., INC., a/t/a INSTITUTION- 
AL PRODUCE SERVICE. PACA Docket No. 2-5337. Decided March 
19, 1979. 


Consent Order — Sanction 


Respondent has consented to issuance of the order herein against it for flagrantly and re- 
peatedly violating the Act in failing to pay promptly and in full for 340 lots of per- 
ishable agricultural commodities in interstate commerce for a total of $25,989.43. 
Respondent’s license as a registrant under the Act is revoked. 


Andrew Y. Stanton, for complainant. 
Respondent pro se 


Decision by John A. Campbell, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding instituted by a complaint filed on 
March 7, 1979, under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq.). In the complaint, complainant 
has requested the revocation of respondent’s license due to alleged 
failures by respondend to make full payment promptly to 10 sellers with 
respect to 340 lots of perishable agricultural commodities purchased, re- 
ceived and accepted by respondent in interstate and foreign commerce, 
during the period April 1977, through December 1978, for which re- 
spondent failed to make full payment promptly of the agreed purchase 
prices in the total amount of $250,989.43. A copy of the complaint was 
served on Respondent. Respondent admits the violations alleged in the 
complaint and consents to the issuance of a decision and order in this 
case. Therefore, pursuant to Section 1.138 of the Rules of Practice, 7 
CFR 1.138, the following decision and order is issued without further 
procedure or hearing. 


FINDINGS OF FACT 


1. Respondent, Lone Star Fresh Fruit & Vegetable Co., Inc., also trad- 
ing as Institutional Produce Service, is a corporation whose mailing 
address is 3121 Produce Row, Houston, Texas 77023. 


2. Pursuant to the licensing provisions of the Act, license No. 700417 
was issued to respondent on September 12, 1969, and was renewed 
annually. 


3. During the period April 1977, through December 1978, respondent 
purchased, received and accepted in interstate and foreign commerce 
from 10 sellers, 340 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices therefore, totaling $250,989.43. 


CONCLUSIONS 


1. Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b) by failing to make full pay- 
ment promptly of the agreed purchase prices for 340 lots of perishable 
agricultural commodities as set forth in findings of fact 3 above. 
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Respondent’s license is revoked. 


This decision and order shall become final and effective on the 11th 
day after issuance. 


Copies hereof shall be served upon the parties. 


(No. 19,047) 


In re DENNIS R. DENMARK d/b/a PASCAGOULA PRODUCE AND COFFEE 
ComPANY. PACA Docket No. 2-5084. Decided January 15, 1978. 


Unjust practice — failure to pay promptly and in full — Admission of 
facts — by failure to file answer — Sanction 


Where respondent flagrantly and repeatedly violated the Act in failing to make full pay- 
ment promptly to 16 sellers for 29 lots of perishable agriculture commodities for a 
total of $47,035.60, respondent's license as a registrant under the Act is revoked. 


Diane Langton, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”, instituted by a complaint filed on June 5, 1978, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period March 27, 1977, through February 2, 
1978, respondent purchased and accepted in interstate commerce, from 
16 sellers, 29 lots of fruit and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
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agreed purchase prices or balances thereof in the total amount of 
$47,035.60. 


A copy of the complaint was served upon respondent on June 10, 
1978, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the issu- 
ance of a default order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Dennis R. Denmark, is an individual doing business as 
Pascagoula Produce and Coffee Co., whose address is P.O. Box 98, 
Pascagoula, Mississippi 39567. 


2. Pursuant to the licensing provisions of the Act, license number 
760574 was issued to respondent on October 22, 1975. This license was 
renewed annually, but terminated October 22, 1978, when respondent 
failed to pay the required annual license renewal fee. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period of March 27, 1977, through February 2, 1978, respondent pur- 
chased and accepted in interstate commerce from 16 sellers, 29 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of $47,035.60. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 29 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


Respondent’s license is revoked. 





464 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 464 


This Order shall take effect on the eleventh (11th) day after this Deci- 
sion becomes final. * 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
(35) days after service hereof unless appealed to the Secretary by a party 
to the proceeding within thirty (30) days after service as provided in sec- 
tions 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 





(No. 19,048) 


In re FLORIDA CITRUS SALES, INC. PACA Docket No. 2-5213. Decided 
January 25, 1978. 


Accounting — false and incorrect — Broker — failure of to account and 
remit to sellers — Admission of facts — by failure to file answer — 
Sanction 


Where respondent,as broker, negotiated for 7 sellers the sale of 42 lots of perishable agri- 
cultural commodities in commerce and failed to account truly and correctly to said 
sellers and to remit net proceeds due them totalling $77,488.52, respondent 
flagrantly and repeatedly violated the Act. Respondent’s license as a registrant 
under the Act is therefore revoked. 


Diane Langton, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


* The Decision and Order became final February 19, 1979.—Ed. 
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This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”, instituted by a complaint filed on October 2, 
1978, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period November 1977, through January 
1978, respondent, acting as a broker, negotiated for 7 sellers, sales 
transactions involving purchasers by buyers of 42 lots of fruit and vege- 
tables, all being Perishable Agricultural Commodities, in interstate and 
foreign commerce, but failed to account truly and correctly and remit to 
the sellers all the monies due them, to the in the total amount of 
$77,488.52. 


A copy of the complaint was served upon respondent on October 16, 
1978, which complaint has not been answered. The time for filing an 
answer having run, and upon motion of the complainant for the issuance 
of a default order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Florida Citrus Sales, Inc., is a corporation, whose 
address is Post Office Box 628, Lake Alfred, Florida 33850. 


2. Pursuant to the licensing provisions of the Act, license number 
760531 was issued to respondent on September 10, 1975, and annually 
thereafter was renewed. However, this license was suspended auto- 
matically under section 7 of the Act (7 U.S.C. 499g) on July 13, 1978, 
when respondent failed to satisfy a reparation award issued against it on 
June 7, 1978, in PACA Docket No. 2-5031. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period of November 1977 through January 1978, respondent, acting asa 
broker, negotiated in interstate and foreign commerce, for 7 sellers, 
sales transactions involving purchases by buyers of 42 lots of fruit and 
vegetables, all being Perishable Agricultural Commodities, but failed to 
account truly and correctly and remit to the sellers all monies due them, 
in the total amount of $77,488.52 
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CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 42 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall take effect on the 11th day after this Decision be- 
comes final. * 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


(No. 19,049) 


In re G. DEMENTROPS, INC. PACA Docket No. 2-5187. Decided January 
25, 1978. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Sanction 


Where respondent flagrantly and repeatedly violated the Act in failing to promptly and in 
full for 8 lots of perishable agricultural commodities from five sellers for a total of 
$52,187.75, respondent’s license as a registrant under the Act is revoked. 


Edward M. Silverstein, for complainant. 
Respondent pro se. 


*The Decision and Order became final March 5, 1979.—Ed. 
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Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; the “Act”), 
instituted by a complaint filed on September 11, 1978 by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture. It alleged in the complaint that, 
during the period January 14, 1977 through December 15, 1977, re- 
spondent purchased and accepted, in interstate commerce, eight lots of 
perishable agricultural commodities from five sellers but failed to make 
full payment promptly of the agreed purchase prices in the total amount 
of $52,187.75. 


A copy of the complaint was served upon respondent on October 11, 
1978 pursuant to the provisions of section 1.147 (b) of the Rules of 
Practice. Said complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the issu- 
ance of a default order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice Governing Formal Adjudicatory Administrative Pro- 
ceedings Instituted By the Secretary (7 CFR 1.139). Complainant’s Mo- 
tion for a Decision, filed December 14, 1978, was served upon respond- 
ent by Certified Mail on December 19, 1978. 


FINDINGS OF FACT 


1. Respondent, G. Dementrops, Inc., is a corporation whose address is 
Unit 162, New York Terminal Market, Bronx, New York 10474. 


2. Pursuant to the licensing provisions of the Act, license number 
190050 was issued to respondent on January 19, 1961. This license has 
been renewed annual and its next subject to renewal on or before 
January 19, 1979. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period January 1977 through December 1977, respondent purchased 
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and accepted, in interstate commerce, eight lots of perishable agri- 
cultural commodities from five sellers but failed to make full payment 
promptly of the agreed purchase prices in the total amount of 
$52,187.75. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the eight transactions set forth in Finding of Fact number 3 above con- 
stitutes willful, repeated, and flagrant violation of section 2 of the Act (7 
U.S.C. 499b), for which the order below is issued. 


Respondent’s licensed is revoked. 


This order shall take effect on the 11th day after this Decision 
becomes final. 


Pursuant to the Rules of Practice, this Decision will become final* 
without further proceedings 35 days after service hereof unless appealed 
to the Secretary by a party to the proceeding within 30 days after service 
as provided in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 
1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


(No. 19,050) 


CIMINO BROTHERS PRODUCE Co., INC. v. CARIOTO FRUIT DISTRIBUTORS 
INC. PACA Docket No. 2-5230. Decided February 8, 1979. 


, 


Denial of motion to reopen after default 


Decision by Donald A. Campbell, Judicial Officer. 


“The Decision and Order became final March 7, 1979.—Ed. 
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In this proceeding under the Perishable Agricultural Commodities 

Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter the “Act”), a 

formal complaint was served upon respondent on September 11, 1978, 

but respondent failed to file an answer within 20 days thereafter, the 

time period set forth in section 47.8 (c) of the Rules of Practice issued 

pursuant to the Act (7 CFR 47.8 (c) ). On November 7, 1978, a default 

order was issued, awarding reparation to complainant against respond- 

ent. On December 22, 1978, respondent filed a motion to reopen after 
default. 


Section 47.25 (e) of the Rules of Practice (7 CFR 47.25 (e) ) provides 
that a default may be set aside if an appropriate motion is filed within a 
reasonable time after the time for filing an answer has expired and the 
Secretary concludes that there is good reason for granting such relief. 
These conditions have not been met in this instance, as the motion to 
reopen was filed an unreasonable length of time after October 1, 1978, 
the date the answer was due, and respondent has not presented any 
justification for the delay. 


Respondent’s motion to reopen after default is hereby denied. 


Copies of this order shall be served upon the parties. 





(No. 19,051) 


WILLIAM H. NICOLLS, JR. v. FAIRMOUNT FOODS COMPANY. PACA Dock- 
et No. 2-5111. Decided February 20, 1979. 


Express warranty — breach of — Acceptance — by failure to reject — 

Damages — failure to show — Salvage or resale — failure to attempt — 

Dumping — absent certificate — Contract price — failure to pay in full — 
Reparation awarded 


Where respondent accepted the potatoes in issue after breach of the express warranty by 
complainant, but failed to prove damages resulting from the breach, and where the 
value of the goods delivered cannot be determined, respondent is liable to complain- 
ant for the contract price, less the amount already paid thereon by respondent. The 
amount found due complainant is $2,021.47, for which reparation is awarded com- 
plainant against respondent with interest. 


George S. Whitten, Presiding Officer. 
William Mills Krieger, Newport News VA, for complainant. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act (7 U.S.C. 499a et seq.). A timely complaint was filed in 
which complainant seeks an award of $2,021.47 in connection with the 
sale of chipping potatoes in interstate commerce. 


A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served upon respondent which filed an 
answer thereto denying liability. 


The amount claimed in the formal complaint does not exceed $3,000. 
Therefore, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. The parties were 
given an opportunity to submit further evidence in the form of sworn 
statements and to file briefs. Complainant filed an opening statement 
and respondent filed an answering statement. Complainant also filed a 
statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, William H. Nicolls, is an individual whose address is 
10 Shade Tree Drive, Newport News, Virginia. 


2. Respondent, Fairmount Foods Company, is a corporation whose 
address is 333 West Loop North, Houston, Texas. At the time of the 
transaction involved herein respondent was licensed under the Act. 


3. On or about June 10, 1977, complainant sold and shipped to re- 
spondent two truckloads of North Carolina “chip” potatoes at a price of 
$6.00 per cwt. delivered, less $1.85 per cwt. for freight. The total 
amount of potatoes shipped by respondent was 88,320 pounds. 


4. Respondent accepted both loads of potatoes after arrival and 
notified complainant that a portion of the first load failed to chip. 
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5. The total contract price for the potatoes sold by complainant to re- 
spondent was $3,665.28. Respondent has made a payment to complain- 
ant of $1,643.81, leaving a balance on the original contract price of 
$2,021.47, none of which has been paid to complainant. 


6. An informal complaint was filed on December 5, 1977, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


It is clear that the potatoes which were the subject of the contract 
between complainant and respondent were warranted to chip and that a 
portion of the first load failed to chip (i.e., the potatoes turned too dark a 
color) upon testing after arrival. It is also clear that respondent 
promptly notified complainant of the failure of a portion of the first load 
of potatoes to chip properly. 


Complainant alleges that upon receiving notice of the failure of the 
potatoes to chip he stood ready to convey the potatoes to another buyer 
but that respondent persuaded him not to do so but rather to allow re- 
spondent to hold the potatoes for additional curing. Respondent denies 


that it attempted to persuade complainant to allow it to hold the 
potatoes for curing and instead alleges that it stood ready to convey the 
potatoes to any other location at the request of complainant but received 
no instructions to do so. 


The respective allegations of complainant and respondent are largely 
irrelevant to what actually occurred. It is clear from the evidence filed 
by both parties that respondent accepted the potatoes by failing to give a 
clear notice to complainant of rejection. Nowhere does respondent allege 
that it rejected the potatoes or allege that any notice of rejection was 
given to complainant. However, respondent did give timely notice to 
complainant of the failure of the potatoes to chip. Under these circum- 
stances title to the potatoes remained in respondent and disposition of 
the potatoes (in the absence of a modification of the contract, which re- 
spondent has not shown) remained the responsibility of respondent. 


Prior decisions of the Secretary indicate that where there is an express 
warranty of suitability for a particular purpose such as a warranty that 
potatoes will chip properly, the buyer’s testing of the commodity will be 
determinative of whether or not the express warranty has been complied 
with, in the absence of contrary evidence. See Lipoma v. Red Dot Food, 
Inc., 12 A.D. 1335 (1953) and Warren Fairbrother v. Gulf Farms, 28 
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A.D. 612 (1969). This is of course premised on the giving of prompt 
notice, as was here done, to the seller, so that the seller can have his own 
tests made if he wishes. In this case there was no contention by com- 
plainant that the potatoes did not fail to chip and we find that there was 
a breach of contract and that the required notice of breach was timely. 


The measure of damages for breach of warranty, in the absence of 
special circumstances, is the difference between the market value of the 
goods at time of delivery to the buyer and the value they would have had 
if they had complied with the warranty. The buyer has the burden of 
proving damages resulting from the breach. In this case the buyer has 
totally failed to prove its damages resulting from the failure of the 
potatoes to chip. There is no evidence that respondent made any attempt 
to salvage the potatoes by either putting them to some other use or 
selling them for some other use on the market. Instead after respond- 
ent’s attempt to cure the potatoes failed, respondent simply dumped the 
potatoes, apparently without securing a dumping certificate. In view of 
respondent's failure in this regard, we have no way of determining an es- 
sential element of respondent’s damages, namely the value of the goods 
delivered. See Higgins Potato Company v. Braud Potato Chip Company, 
16 A.D. 624 (1957). Since respondent accepted the potatoes and has 
failed to prove any damages resulting from the breach of contract by 
complainant, it is liable to complainant for the full contract price or 
$3,665.28, less the payment already made of $1,643.81, or $2,021.47. 
Respondent’s failure to pay complainant this amount is a violation of 
section 2 of the Act for which reparation should be awarded to complain- 
ant with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,021.47, with interest thereon at the rate 
of 8 percent per annum from August 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 19,052) 


GLOBAL TRADING, INC. v. FLAVORLAND Foops, INC. PACA Docket No. 
2-4842. Decided February 21, 1979. 


Contract specifications — burden of proof as to failure to meet — 
Damages — failure to submit adequate proof of — Contract price — 
failure to pay in full — Reparation awarded 


Where respondent accepted the frozen strawberries in issue and failed to prove damages 
resulting from its alleged breach of contract by complainant, respondent is liable to 
complainant for the full contract price. The contract price, less the amount already 
paid thereon by respondent, leaves a balance due and owing of $8,817.44, for which 
reparation is awarded complainant against respondent with interest. 


George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $8,817.44, in connection with a 
transaction involving the sale of a truckload of frozen strawberries in 
interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 


Although the amount involved exceeds $3,000.00, the parties waived 
oral hearing and the shortened procedure provided in the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. In addition, the parties 
were given the opportunity to submit further evidence, in the form of 
verified statements. Neither party did so. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Global Trading, Inc., is a corporation whose address 
is P.O. Box 6645, Greenville, South Carolina. 


2. Respondent, Flavorland Foods, Inc., is a corporation whose address 
is P.O. Box 157, Forest Grove, Oregon. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about April 28, 1977, complainant sold to respondent one 
truckload containing 1,135 30-pound cartons (total 34,050 pounds) of 
frozen I.Q.F. whole strawberries at a price of 42 cents per pound or a 
total of $14,301.00, F.0.B., Laredo, Texas. The strawberries were to be 
USDA grade “B” or better (90 points). 


4. On April 14, 1977, the subject strawberries were federally in- 
spected at Laredo, Texas, with the following results in relevant part: 


Source of Samples: Officially drawn. 
Product Inspected: FROZEN STRAWBERRIES. 


Code Marks On Containers: Ink stenciled on side of cartons as follows: Lot 
No’s. 115, 117, 118, 119, 120 and 122. 


Type of Pack: 1.Q.F. (Individual Quick Frozen) 
Style: Whole 

Size: 5/8 to 1 and 1/4 inches, mostly 5/8 to 7/8 Inch 
Fruit-Sugar Ratio: Not determined 


Grade: U.S. GRADE B or U.S. CHOICE, Account Color Only. Average Score 
90 points. 


Remarks: This certificate covers 1,250 30-pound cartons (37,500 pounds— 
applicant’s count and weight). Product frozen in 30-pound size cartons with 
polyethylene bag liners, located in mechanical refrigerated trailer from Mexico 
No. 9 parked at United States Cold Storage, Inc., Laredo, Texas. Product well 
frozen at time of sampling. Applicant states this lot designated as Invoice No. 
1877. 


5. On or about April 30, 1977, the subject strawberries were shipped 
from Laredo, Texas to respondent in Forest Grove, Oregon. The straw- 
berries were accepted on arrival in Forest Grove, Oregon and respond- 
ent, utilized 599 of the 1,135 cartons of strawberries. On May 16, 1977, 
the remaining 536 cartons of strawberries were federally inspected at 
the Terminal Ice and Cold Storage Warehouse, Salem, Oregon, with the 
following results in relevant part: 
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Source of Samples: Officially drawn 
Product Inspected: FROZEN STRAWBERRIES 


Code Marks On Containers: Ink stenciled on top of cases as follows: Lot 115, 
Lot 116, Lot 117, Lot 118, Lot 119, Lot 120 and one sample was uncoded 


Type of Pack: Individually Quick Frozen (I.Q.F.) 


Condition of Product: Well frozen 0°F at time of sampling. Numer- 
ous clusters (3 to 10 strawberries per cluster) noted throughout the 
product. 


Size: 5/8 to 1 and 1/4 inches. Mostly 5/8 to 7/8 inch. 
Style: Whole. 
Grade: U.S. GRADE B OR U.S. CHOICE. Average Score: 89 points. 


Remarks: This certificate covers 536/30-pound cartons, (16,080 pounds—ware- 
house count and weight). Product packed in corrugated fiber cases with poly- 
ethylene liners. Lot located in Room No. 10, Terminal Ice and Cold Storage 
Warehouse, Salem, Oregon and identified as Warehouse Lot No.—7112. 


6. A formal complaint was filed on September 22, 1977, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent maintains that it is not liable to complainant for the full 
contract price of the strawberries which it purchased, because the straw- 
berries did not meet the contract specifications that they were to be indi- 
vidual quick frozen. In support of this allegation respondent points to 
the federal inspection made on May 16, 1977, which stated that numer- 
ous clusters containing 3 to 10 strawberries per cluster were noted 
throughout the product. However, it is clear that the original federal in- 
spection which was made prior to shipment did not note any clusters of 
berries. Respondent submitted as an exhibit to its answer an unverified 
statement by L. Dale Keeney, Warehouse Manager of the warehouse in 
Forest Grove, Oregon, where the remainder of the berries were stored, 
which stated that in the opinion of such Warehouse Manager “The 
clumps are a production problem and not a result of refreezing.” There is 
no indication that Mr. Keeney had any expertise which would qualify 
him to render such an opinion. The Regional Director for the Western 
Region, Regulatory Branch of the Fruit and Vegetable Division (also not 
shown to be an expert relative to frozen strawberries) stated his opinion 
in a letter to the complainant that “Apparently the commodity had de- 
frosted and was refrozen either in transit or after arrival at destination.” 
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It is not necessary that we decide whether complainant breached its 
contract in regard to the strawberries because respondent has not sub- 
mitted adequate proof of damages assuming a breach of contract had 
been shown. Respondent’s, Colin A. MacDonald, in an unsworn letter at- 
tached as an exhibit to the report of investigation, alleged that the clus- 
tered berries had a market value “in the neighborhood of 32 cents a 
pound.” This is insufficient evidence of the value of the berries. Re- 
spondent accepted the strawberries and having failed to prove any dam- 
ages resulting from the alleged breach of contract is therefore liable to 
complainant for their full purchase price less the $5,483.56 already paid 
to complainant, or a balance of $8,817.44. Respondent’s failure to pay 
complainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $8,817.44, with interest thereon at the rate 
of 8 percent per annum from May 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,053) 


PEREZ PACKING, INC. v. UNITED PRODUCE FARMS, INC. PACA Docket No. 
2-4915. Decided February 21, 1979. 


Monetary damages — failure to offer proof of — Contract price — failure 
to pay in full — Reparation awarded 


Where respondent accepted the produce in issue and failed to offer proof of monetary dam- 
ages in connection therewith, respondent is liable to complainant for the full con- 
tract price, less the amount already paid thereon by respondent. The total due and 
owing on the contract price is $1,176.00, for which reparation is awarded complain- 
ant against respondent with interest. 


George L. Aubrey, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $1,784 
against the respondent in connection with a transaction in interstate 
commerce involving a truck shipment of cantaloupes from California to 
Florida. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto admitting liability for $1,176 but 
denying liability for the balance. A reparation order for the undisputed 
amount of $1,176 was issued on March 24, 1978. 


The amount claimed in the formal of complaint does not exceed 


$3,000. Therefore, the shortened procedure provided in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Under this procedure 
the verified pleadings of the parties are considered a part of the evidence 
in the case, as is the Department’s report of investigation. 


The parties were given an opportunity to submit further evidence in 
the form of sworn statements but neither party did so. Also, the parties 
were given an opportunity to file briefs. Complainant filed a brief, but 
respondent did not. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 217, Fire- 
baugh, California. 


2. Respondent is a corporation whose address is, or was, P. O. Box 
7037, Daytona Beach, Florida. At the time of the transaction alleged 
herein respondent was licensed under the Act. 


3. Pursuant to an oral contract negotiated by a broker, Ludlow-Cole- 
Bernardi, Inc. of Nogales, Arizona, on or about August 20, 1977 com- 
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plainant loaded and shipped from California loading points one truck- 
load of cantaloupes consigned to the respondent in Sanford, Florida. The 
shipment was invoiced to respondent on or about that date as: 


DATE SHIPPED: 8/20/77 
FILE NO: 810 

CAR NO: Ark St. 97624 
SHIP TO: Sanford, Florida 
CONTENTS: 588 


COMMODITY: J-18 King Crow Cants 
Cooling at $.50 
Cargo Graphics 


UNIT PRICE: $2.50 


AMOUNT: _ $1,470.00 
294.00 
20.00 


$1,784.00 


4. This lot arrived at respondent’s warehouse in Sanford, Florida at an 
unknown date, was unloaded and received federal inspection in the 
warehouse at 3:15 p.m. on August 25, 1977 with the following reported 
results: 


SHIPPER: Perez Packing, Inc. 

ADDRESS: Firebaugh, California 
RECEIVER: United Produce Farms, Inc. 
ADDRESS: Sanford, Florida 

WHERE INSPECTED: Applicant’s warehouse 


PRODUCTS INSPECTED: Cantaloups in cartons printed “King Crow brand, 
Westside Cantaloups Perez Packing Co., Fire- 
baugh,Ca., Produce of U.S.A.”, marked to indicate 
“a2” 


Applicant states 588 cartons. 
CONDITION OF LOAD: Stacked at above location. 
CONDITION OF PACK: Generally 1 to 2 inches slack. 
TEMPERATURE OF PRODUCT: Various parts of load: 52° to 70° F. 
SIZE: Most cartons fairly uniform, some cartons irregular sizing. 


QUALITY: Generally mature, clean, generally well formed, mostly full slip, 
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many 1/4 to 3/4 slip, few no slip. Grade defects average 8%, con- 
sisting mostly of misshapen and scars. 


CONDITION: Hard to ripe and firm, mostly firm. Ground color green to yel- 
low, mostly turning yellow. Averages 2% damage by bruising. 
Averages 1% soft melons. Averages less than 1% decay. 


GRADE: U.S.No.1. 


REMARKS: Applicant states stock was unloaded from trailer license No. ST 
97624 Arkansas. Applicant requested internal quality but no 
refractometer available. Lat (sic) made accessible for inspection 
by applicant. 


5. At the time of the filing of the formal complainant herein on 
December 13, 1977, no part of the invoice had been paid. The complaint 
was timely filed within nine months of the accrual of complainant’s al- 
leged cause of action. 


CONCLUSIONS 


Respondent admits receipt of the shipment, and has admitted liability 
for $1,176.00, but claims justified deductions in the amount of 50 cents 
per unit and also, for some reason, objects to the fees for cooling and 
temperature recording. The brief answer to the complaint filed by re- 
spondent is of little advocacy since it does no more that exhibit copies of 
the inspection report, the invoice as modified by respondent to show pre- 
sumptive deductions, and a receipt for payment of the inspector’s fee. 


Since the product was inspected in the respondent’s warehouse we 
must conclude that it was accepted by respondent. Respondent has 
offered no proof of monetary damages and the reported inspection, al- 
though showing some minor defects, indicates that the lot graded No. 1. 
There is nothing in the record of this case to indicate whether the terms 
of the contract of sale were f.o.b. or delivered. However this is not impor- 
tant since the inspection report shows good arrival. We must conclude 
that the respondent has failed entirely to present a defense. According- 
ly, respondent is liable for the full invoice amount. A reparation award 
should issue for the amount still due. 


Within thirty days from the of this order respondent shall pay to the 
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complainant as reparation the sum of $608 with interest thereon at the 
rate of 8 per cent per annum from October 1, 1977 until paid. This 
award is supplemental and in addition to our order of March 24, 1978 
for the undisputed amount of $1,176.00. 


Copies of this order shall be served upon the parties. 


(No. 19, 054) 


SUN WORLD MARKETING v. BAYSHORE PERISHABLE DISTRIBUTORS, INC. 
PACA Docket No. 2-5029. Decided February 21, 1979. 


Notice of rejection and breach — failure to give — Transportation service 
and conditions — abnormal — inapplicability of suitable shipping condi- 
tion warranty — Reparation awarded 


Where respondent accepted the asparagus in issue and failed to give complainant time no- 
tice of breach of contract and rejection, respondent is liable to complainant for the 
full contract price. Reparation therefor in the amount of $13,700.00 is awarded 
complainant against respondent with interest. 


George Whitten, Presiding Officer. 
William T. Tarp, Newport Ceach, CA, for complainant. 
Joel I. Newman, Cleveland, OH, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $13,700.00, in connection with a transaction 
in interstate commerce involving a shipment of asparagus. 


A copy of the Department’s report of investigation was served on each 
of the parties. A copy of the formal complaint was served on respond- 
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ent, which filed an answer thereto, denying liability to complainant. 


Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties waived oral hearing and the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant filed an 
opening statement, and respondent filed an answering statement. Com- 
plainant filed a statement in reply and a brief. Respondent did not file a 
brief. 


FINDINGS OF FACT 


1. Complainant, Sun World Marketing, is a corporation whose ad- 
dress is P.O. Box 1028 Coachella, California. 


2. Respondent, Bayshore Perishable Distributors, Inc., is a corpora- 
tion whose address is 257 S.E. Avenue East, Belle Glade, Florida. 


3. On or about March 31, 1977, complainant sold to respondent one 
truckload of asparagus containing 600 cartons of small size at $12.00 
per carton and 450 cartons of standard size at $13.00 per carton, plus 
.50 cents per carton for precooling and $.10 cents per carton for a “buy- 
ing charge” and $20.00 for a Ryan recorder, or a total of $13,700.00 
f.o.b. The contract called for the asparagus to be sent to respondent’s 
customer, Fisher Foods, Cleveland, Ohio. 


4. The asparagus were shipped to respondent’s customer on March 31, 
1977, and arrived at the place of business of Fisher Foods in Cleveland, 
Ohio, on or about April 5, 1977. After arrival and prior to unloading, at 
4:00 p.m. on April 5, 1977, the asparagus were inspected while still on 
the truck with the following results in relevant part: 


Condition of Equipment: Mechanical refrigeration unit not in operation. 


Products Inspected: ASPARAGUS in wooden pyramid crates “Sun 
World, net wt. 30 lbs., distributed by Sun World 
Marketing, Coachella, Ca.” And stamped to de- 
note size (standard size noted). Applicapant states 
1,050.00 crates. 


Temperature of Product: At 3/4 length of trailer, top layer 58°F., 4th layer 
60°F. at 1/2 length of trailer, top layer 58°F., 5th 
layer 68°F. Rear doors, top layer 40°F., floor lay- 
er 52°F. 


Condition: Mostly fresh with tips fairly compact to compact. 
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Shooting spears range from 2 to 70%, average 
29% with tips growing through tops of crates, 
most of which are slightly to badly spread and ser- 
iously damage by broken or curved tips pressing 
against crates above. Decay in most crates 2 to 
18%, in some none, average 5% bacterial soft rot 
affecting tips only. Highest percentage of condi- 
tion defects occur in lower 4 layers of load. 


Remarks: Inspection and certificate restricted to product 
and lading in 5 stacks nearest rear door and upper 
3 layers of next 6 stacks. . . 


5. A Ryan temperature recorder was placed on the truck, and the tape 
taken from the recorder after arrival of the asparagus showed a total 
elapsed time of 5 days with the temperature falling sharply within the 
first 4 or 5 hours from approximately 65° down to approximately 36° 
and remaining in the 35° to 38° range for the first 48 hours. During the 
next 12 hours the temperature dipped from 35° down to 32° and went 
back up to 35°. During the next 12 hours the temperature went from 
35° to 30° then back up to 40° and down to 35°. During the next 12 
hours the temperature rose sharply from 35° to 50°, dropped erratically 
back down to approximately 38° and climbed back to approximately 
47°. During the next 12 hours the temperature fluctuated between 40 
and 55° and during the last 24 hours the temperature fell gradually 
from 50° down to approximately 35°. 


6. After arrival respondent rejected the asparagus to the trucker but 
dod not give notice of rejection or notice of breach to complianant. 


7. An informal complaint was filed on November 18, 1977, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The tape from the Ryan temperature recorder which accompanied this 
load shows a sharp drop in temperature at the outset of the transit per- 
iod. We conclude from this initial decline in temperature to to 35° to 
38° range and the subsequent good temperature during the first 60 
hours of transit time that the asparagus were properly precooled. 
Transportation services and conditions applicable to the asparagus were, 
however, clearly abnormal during the remainder of the transit period 
and therefore the seller’s warrantee of suitable shipping condition appli- 
cable under the f.o.b. terms of the contract was voided. In addition we 
note that respondent failed to communicate a timely rejection or notice 
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of breach to complainant and is therefore deemed to have accepted the 
asparagus. In the absence of a timely notice of breach respondent can 
not claim a breach of contract against complainant. It is clear therefore 
that since respondent accepted the asparagus and has failed to prove a 
breach of contract on the part of complainant, it is liable to complainant 
for the full contract price of $13,700.00. Respondent’s failure to pay 
complainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


Within 30 days from the date of this order, respondent shall pay to the 
complainant, as reparation, $13,700.00, with interest thereon at the 
rate of 8 percent per annum from May 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,055) 


HERBERT RICH Co. v. BLUE BONNET Foops, INC. PACA Docket No. 
2-5113. Decided February 28, 1979. 


Acceptance — by dominion and control — Disposition — of culled produce 
— failure to disclose — Inspection — failure to make — Contract — failure 
to prove breach of — Damaged — failure to prove — Reparation awarded 


Where respondent accepted the produce in issue and failed to sustain its burden of proving 
breach of contract, respondent is liable to complainant for the full contract price 
thereof, less the amount already paid by respondent thereon. The amount due and 
owing is $11,828,10, for which reparation is awarded complainant against respond- 
ent with interest. . . 


Counterclaim — for extra field boxes — Burden of proof — failure to sus- 
tain — Dismissal 


Respondent has failed to prove its claim for 173 field boxes. The counterclaim is therefore 
dismissed. 
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George S. Whitten, Presiding Officer. 
Complainant pro se. 
Jeffrey Jackson, Harlingen, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Pershiable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $13,182.30 (Later reduced $12,533.81) in connection 
with the sale to respondent of yellow and zucchini squash and okra in 
contemplation of shipment in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant, and asserting a counterclaim in the amount of 
$8,650.00 in connection with field boxes allegedly retained by com- 
plainant. Complainant filed a reply to the counterclaim denying any li- 
ability to respondent in connection with the field boxes. 


Although the amounts claimed as damages in the formal complaint 
and counterclaim exceed $3,000.00, an oral hearing was waived by the 
parties. Accordingly, the shortened procedure provided in the Rules of 
Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Complainant 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Herbert Rich, doing business as 
Herbert Rich Co., whose address is P.O. Box 2723, McAllen, Texas. At 
the time of the transactions involved herein complainant was not li- 
censed under the Act or subject to license under the Act. A license was 
issued to complainant on January 23, 1978, which is still in effect. 
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2. Respondent, Blue Bonnet Foods, Inc., is a corporation whose ad- 
dress is Monte Alto, Texas. At the time of the transactions involved 
herein respondent was licensed under the Act. 


3. Between the dates of April 18 and June 15, 1977, pursuant to a 
written contract, complainant sold and delivered to respondent 111 lots 
of yellow and zucchini squash, totalling 1,234,930 pounds, with a maxi- 
mum diameter of 2 1/2 inches, at 7.25 cents per pound delivered or a to- 
tal price of $89,532.42. 


4. Between the dates of May 25 and September 10, 1977, pursuant to 
a written contract, complainant sold to respondent 179 lots of okra total- 
ling 3,749,135 pounds, with a maximum length of 4 1/4 inches, with a 
10% tolerance allowed, at 9.25 cents per pound delivered for a total 
price of $346,794.98. 


5. Respondent has paid complainant the sum of $424,499.30 leaving 
a balance due of $11,828.10. 


6. An informal complaint was filed on December 19, 1977, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant submitted weight tickets issued by respondent showing 
receipt of 1,234,930 pounds of zucchini and yellow crook neck squash. 
The total weight shown by complainant in connection with such squash 
was 1,000 pounds less than the amount shown above due to a subtrac- 
tion error by respondent on weight ticket number 3147. Complainant 
also submitted weight tickets issued by respondent showing receipt of 
3,749,135 pounds of okra. The total weight shown by complainant in 
connection with such okra was 2,000 pounds more than the amount 
shown above due to a subtraction error by respondent on weight ticket 
number 3892. 


Respondent in it’s answer alleged that a portion of the okra and squash 
was of nonconforming size and “was duly rejected by respondent upon 
giving timely notice to complainant or his agents.” In support of this 
contention respondent submitted as an exhibit to its answer a ledger 
sheet showing certain portions of the squash and okra as “culls.” Re- 
spondent also submitted an affidavit by Ray Richmond, the plant super- 
intendent for Blue Bonnett Foods, Inc., in which Mr. Richmond stated 
that “in every instance that Blue Bonnet Foods, Inc., has rejected any 
product of Mr. Rich, I attempted to contact him. In almost every such in- 
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stance, Mr. Rich was not available and I relayed the message to either 
his scale man, Neto, or his son, Bill Rich.” Mr. Rich, in response to this 
allegation, points out that respondent also submitted an affidavit by Jim 
Evans, the Vice President of Blue Bonnet Foods, Inc., wherein Mr. 
Evans stated that Mr. Rich was officed at the site of Blue Bonnet Foods, 
Inc., for several months during 1977, and was well aware of Blue Bon- 
net’s policy in regard to rejection of over sized product. Mr. Rich further 
alleged “the statement is true as I was regularly located at the offices of 
Blue Bonnet Foods, Inc., during the period of May 15-September 15, 
1977. . . During this time I was closely associated with Mr. Richmond on 
a daily basis during the okra pickling pack.” Mr. Rich stated that in spite 
of his close association with respondent he was not in fact given notice of 
the alleged rejection of the product until six to thirteen days after deliv- 
ery. Complainant also submitted an affidavit by his wife Hilma Rich, 
Secretary and Office Manager for complainant who stated that “at no 
time did any responsible individual employed by or associated with Blue 
Bonnet Foods, Inc., ever contact our office to complain about unaccept- 
able products although they had no trouble reaching this office about 
other matters.” We conclude that respondent has failed to show that it 
effectively communicated notice of rejection to complainant. We also 
note that the “culls” made by respondent were of portions of lots of pro- 
duce, and were therefore made after respondent took control of such pro- 
duce. Such taking of control of the produce amounts to an acceptance 
thereof and respondent has nowhere contended that it revoked ac- 
ceptance. 


Since respondent accepted the produce involved herein it became lia- 
ble to complainant for the purchase price thereof less any damages re- 
sulting from any breach of contract by complainant. Respondent had the 
burden of proving both breach and damages resulting therefrom. 


Respondent did not secure a federal inspection of the produce involved 
nor did it secure a neutral private inspection. Respondent did not secure 
a dumping certificate and it did not disclose what happened to the pro- 
duce which it allegedly culled. Under the circumstances we have no al- 
ternative but to hold that respondent has failed to prove any breach of 
contract on the part of complainant and, having accepted the produce in 
question, is liable to complainant for the full purchase price thereof. The 
value of the 1,234,930 pounds of squash accepted by respondent was 
$89,532.42. The value of the 3,749,135 pounds of okra accepted by re- 
spondent was $346,794.98. The total value of the squash and okra was 
$436,327.40. Respondent has paid complainant a total of $424,499.30, 
leaving a balance due to complainant from respondent of $11,828.10. 
Respondent’s failure to pay complainant such amount is a violation of 
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section 2 of the Act for which reparation should be awarded to complain- 
ant with interest. 


Respondent has claimed that complainant is liable to respondent for 
the value of 173 field boxes which were used as containers for the pro- 
duce which complainant delivered to respondent. In support of this con- 
tention respondent submitted “harvesting memos” on the letterhead of 
“Vahlsing, Inc.” which purport to record the conveyance to complainant 
of a total of 173 field boxes. However the weight tickets submitted by 
complainant in connection with its complaint record the return to 
respondent by complainant of over 5,000 boxes. Complainant pointed 
out this fact several times during the course of this proceeding and re- 
spondent has nevertheless failed to offer any further evidence which 
would show any further disbursal of boxes to complainant. In addition 
we note that in a letter attached as an exhibit to the Department’s report 
of investigation respondent contended that complainant had shorted 
them 113 boxes and then stated that “we have retrieved most of these 
field boxes from other growers, without any help from Herb Rich Co., by 
offering a commission of one or two dollars per field box.” Respondent 
made no effort to explain this discrepancy. We find that respondent has 
failed to meet its burden of proving by a preponderance of evidence that 
complainant retained any boxes belonging to respondent. The counter- 
claim should therefore be dismissed. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $11,828.10, with interest thereon at the 
rate of 8 percent per annum from October 1, 1977, until paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 19,056) 


TENNECO WEST, INC. v. GILBERT DISTRIBUTING, INC. PACA Docket No. 
2-5000. Decided February 28, 1979. 


Fumigation — failure to prove guarantee on — Contract compliance— 
burden of proof upon seller — Suitable shipping condition warranty — 
breach of — Rejection — timely and rightful — Dismissal 


Where complianant failed to sustain its burden of proof that the oranges in issue were in 
suitable shipping condition at time of shipment, respondent’s rejection thereof was 
rightful. The complaint is dismissed. 


Counter claim — for freight charges — Reparation awarded 


Respondent’s counterclaim for freight charges in the amount of $500.00 is allowable under 
the circumstances. Reparation therefore in the amount of $500.00 is awarded re- 
spondent against complainant with interest. 


Prevailing party — award of fees and expenses 


Respondent also claimed fees and expenses in connection with the oral hearing herein. The 
amount of such costs allowable is $1,672.90. Additional reparation of $1,672.90 is 
therefore awarded respondent against complainant with interest. 

George Whitten, Presiding Officer. 

David B. Stanton, Bakersfield, CA, for complainant. 
Frederic A. Jacobus, Visalia, CA, for respondent. 


Decison by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $8,386.25, in connection with a transaction 
involving the shipment of a truckload of navel oranges from California 
to Arizona. 


A copy of the report of investigation by the Department was served 
upon each of the parties. A copy of the formal complaint was served 


upon respondent, which filed an answer thereto denying liability, and 
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asserting a counterclaim against complainant in the amount of $500.00 
in connection with transportation charges on the shipment. 


An oral hearing was held at Fresno, California, on October 3, 1978. 
Both parties were represented by counsel. Five witnesses testified on be- 
half of complainant and three witnesses testified on behalf of respond- 
ent. Respondent filed a brief and both parties filed claims for fees and 
expenses incurred in connection with the oral hearing. 


FINDINGS OF FACT 


1. Complainant, Tenneco West, Inc., is a corporation whose address is 
P.O. Box 9380, Bakersfield, California. At the time of the transaction in- 
volved herein complainant was licensed under the Act. 


2. Respondent, Gilbert Distributing, Inc., is a corporation whose ad- 
dress is P.O. Box 3072, Visalia, California. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 


3. On November 4, 1977, complainant sold and shipped to respond- 
ent’s customer in Phoenix, Arizona, a truckload of Navel oranges consist- 


ing of 200 size 72’s at $9.00 per carton and 750 size 88’s at $8.40 per car- 
ton, for total price f.o.b. of $8,100.00, less a courtesy discount of 7 1/2 
cents per carton, or a net invoice price of $8,028.75. At the time the con- 
tract was entered into it was contemplated by the parties that the 
oranges would have to be fumigated prior to shipment into Arizona and 
the truck was therefore sent first to the piace of business of Washburn 
and Sons in Riverside, California for fumigation. 


4. After arrival at destination in Phoenix, Arizona on November 7, 
1977, the oranges were federally inspected at 10:40 a.m. at the place of 
business of Associated Grocers with the following results in relevant 
part: 


Condition of Equipment: Temperature control unit not in operation. 


Temperature of Product: Rear stack: top layer 68°, bottom layer 64°F. 
front stack: top layer 72°F. 


Condition: Generally firm. From 14-98%, average 73% dam- 
age by skin breakdown, including 45% serious 
damage. less than 1/2 of 1% decay. 


Remarks: Inspection and certificate restricted to product 
and lading in 3 pallets nearest rear doors and up- 
per two layers in remainder of load. 
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5. Respondent’s customer rejected the load to respondent, and re- 
spondent in turn rejected the load to complainant. These rejections were 
effectuated and communicated within a few hours after the federal in- 
spection was taken. 


6. Respondent incurred freight charges in connection with the ship- 
ment of the load from California to Arizona in the amount of $500.00. 
No part of the purchase price of the oranges had been paid by respond- 
ent to complainant. 


7. A formal complaint was filed on January 23, 1978 which was with- 
in 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


The first dispute between the parties concerned complainant’s allega- 
tion that respondent had made a guarantee in connection with the fumi- 
gation of the oranges. The testimony at the hearing disclosed that wit- 
nesses for both parties were in essential agreement that the guarantee 
concerned only the effectiveness of the fumigation process in killing Red 
Scale, and that respondent had promised that in the event the Red Scale 
was not completely killed and the truck was not admitted by Arizona 
State Officials into the State of Arizona, respondent would be responsi- 
ble for freight charges incurred in returning the truck to California. 


Much of the testimony at the hearing revolved around the fumigation 
of the oranges. Complainant takes the position that fumigation was en- 
tirely the responsibility of respondent and that the damage to the 
oranges resulted from such fumigation or from the fact that the 
temperature control unit on the truck was not in operation. Respondent 
on the other hand denies that fumigation was its responsibility and as- 
serts that it was the responsibility of complainant to ship oranges the 
would withstand fumigation. Respondent asserts that the variety of na- 
vel oranges shipped, i.e. Bonanza, may have been too thin skinned to 
withstand fumigation. Respondent aasserts that the variety of navel 
oranges shipped, i.e. Bonanza, may have been too thin skinned to with- 
stand fumigation. However, testimony at the hearing indicated that all 
varieties of early navel oranges are thin skinned. 


Where a load of produce is rejected the shipper has the burden of prov- 
ing that it complied with the contract. See Bud Antle v. Bohack, 32 A.D. 
1589 (1973), and U.C.C. section 2-607 (4). The terms of the contract in 
this instance include the f.o.b. terms which are defined by the regula- 
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tions to mean that “the produce quoted or sold is to be placed free on 
board the boat, car, or other agency of the through land transportation 
at shipping point, in suitable shipping condition. . ., and that the buyer 
assumes all risk of damage and delay in transit not caused by the seller 
irrespective of how the shipment is billed. “Suitable shipping condition” 
is defined by the regulations to mean “that the commodity, at time of 
billing, is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without ab- 
normal deterioration at the contract destination agreed upon between 
the parties.” Under this definition of “F.O.B.”, an improper fumigation 
would clearly be within the category of “damage...in transit not 
caused by the seller”. We find that fumigation in this case fits within the 
catagory of “transportation service and condition” and the responsibility 
falls upon the seller, since these goods were rejected, to prove that the 
suitable shipping condition warranty is not applicable due to abnormal 
fumigation. No testimony was offered at the hearing by anyone who ei- 
ther observed or took part in the fumigation process and we therefore 
find that complainant failed to meet its burden of proving by a prepon- 
derance of the evidence that such fumigation was improper or abnormal. 
Under the suitable shipping condition warranty, it was the seller’s re- 
sponsibility to deliver to the carrier fruit in suitable condition to with- 
stand a normal fumigation. Since “skin breakdown” takes place as the 
result of many different causes, we cannot draw an inference from such 
skin breakdown that the fumigation was improper . The Market Inspec- 
tion Instructions For Use Of Fresh Fruit and Vegetable Inspectors, ap- 
plicable to citrus from California and Arizona (published by Fruit and 
Vegetable Quality Division, Fresh Products Branch, Food Safety and 
Quality Service, United States Department of Agriculture), state on 
page 23, relative to skin breakdown as follows: “fruits occasionally show 
drying, darkening, or sinking of the oil cells near the stem end and at 
times on other portions of the fruit. These injuries are described in detail 
in the Miscellaneous Publication No. 498 under the headings Aging, 
Brown Stain, Coloring Room Injury, Heat Injury, Pitting, and Rind 
Breakdown.” The publication Market Diseases of Citrus and Other Sub- 
tropical Fruits, Agriculture Handbook No. 398, (published by Agricul- 
ture Research Service, USDA) which superseded Miscellaneous Publica- 
tion No. 498, states on page 45 that “oranges and other citrus fruit 
arriving on the market show at times various kinds of spots and larger 
discolored areas of the rind that are hard to relate to definite cause. Most 
of these imperfections are various shades of brown. Some are superficial, 
while others are more or less sunken. Descriptions and illustrations have 
been published at various times attributing them to such causes as im- 
proper coloring room conditions, fumigation injury, cold temperatures, 
mechanical bruising, brush injury scarring, heat damage, chemical in- 
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jury due to orchard sprays or post harvest treatments, unusual weather 
conditions, or combinations of these, which cause a surface necrosis or a 
physiological breakdown of the rind tissues.” 


The parties agree that under the contract conditions the oranges were 
to be supplied without any precooling so that they would be in a condi- 
tion suitable for fumigation. Testimony at the hearing indicated that 
cold fruit would cause a condensation which would in turn cause skin 
damage to the fruit as a result of the fumigation process. Complainant’s 
director of packing testified at the hearing concerning the treatment of 
the subject oranges prior to shipment as follows: 


Q. What is the normal range of time in terms of hours for early Bonanza 
oranges to be sweated? 


. I would say 96 to 110 hours, something like that. 
. Now, these oranges in question were picked when, do you know? 
. Tomy recollection, I think it was October 30. 
. And then they were delivered to the packing house the next day? 
. That day, on the 30th. 
. And when would the sweating commence? 

A. They would be started to be sweat that evening. 


Q. And these oranges were, in fact, packed and sold to Gilbert distributing on 
the 4th, correct? 


A. Right. 


Q. So to your knowledge, approximately how many hours were these oranges 
sweated? 


A. Was there 31 days in October? 
Q. Yes. 


A. So we would have started on the 30th and they would have been 4 days be- 
cause Monday would have been a little over 4 days which would have been over 
96 hours and then we blow these oranges and cool them down to about 50° be- 
fore we pack them. 


Neither counsel for complainant nor counsel for respondent followed up 
this statement concerning the cooling of the oranges with any further 
questions. It appears, however, from the packing house manager’s state- 
ment, that these oranges were cooled prior to shipment. 


Complainant, as stated earlier, complains that the temperature con- 
trol unit on the truck was not in operation and that this constituted ab- 
normal transportation services and conditions which would void the 
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warranty of suitable shipping condition. Complainant admits that the 
fact that the temperature control unit was not working is of no conse- 
quence relative to the first leg of the journey by truck to the place of 
business of Washburn, since the contract called for the oranges not to be 
cooled. The record indicates that the oranges were fumigated at Wash- 
burn’s sometime during the morning of Saturday, November 5, 1977, so 
that they would have been in transit without refrigeration for a period 
of approximately 48 hours. The federal inspection at 10:40 a.m. on 
November 7, 1977, indicated that the product had temperatures ranging 
from 64° to 72°F. The Department’s publication “Protecting Perishable 
Foods During Transport by Motor Truck”, Agriculture Handbook No. 
105, indicates that desired transit temperatures for oranges are from 
40° to 44°F. However it is evident that the primary reason for recom- 
mending such temperatures is to prevent decay. The handbook states 
that “prompt” precooling of the oranges to 50°F. soon after harvest and 
further lowering of the product temperature to below 45° during transit 
effectively retard decays.” We see no reason to believe that the tempera- 
tures in transit, which judging by the temperature of the product at time 
arrival, were in the 60° to 70° range, and which prevailed a relatively 
short period of time, were the cause of, or a contributing factor to, the 
very large amount of skin breakdown present in the oranges. See Jack T. 
Baillie Co. v.S & K Farms, 32 A.D. 1874 (1973), and Sanbon Pkg. Co. v. 
Spada Dist. Co., 28 A.D. 230 (1969). We find that complainant has failed 
to meet its burden of proving by a preponderance of the evidence that 
the oranges were in suitable shipping condition. Consequently respond- 
ent’s rejection of the fruit, which was procedurely effective, was also 
rightful. Accordingly, the complaint should be dismissed. 


Respondent filing a counterclaim for freight in the amount of 
$500.00. In view of our findings herein respondent is entitled to an 
award for such freight. Complainant’s failure to pay respondent the sum 
of $500.00 is therefore a violation of section 2 of the Act for which rep- 
aration should be awarded with interest. 


Section 7 (a) of the Act provides that “the Secretary shall order any 
commission merchant, dealer, or broker who is the losing party to pay 
the prevailing party, as reparation or additional reparation, reasonable 
fees and expenses” incurred in connection with an oral hearing. In ac- 
cordance with the applicable section of the Rules of Practice (7 CFR 
47.19(d)) respondent filed a timely claim for fees and expenses in the to- 
tal amount of $1,792.90. As a part of such expenses respondent claimed 
under the catagory of subsistence, $120.00 with a notation stating “two 
Hours-trip to Fresno.” In addition there is claimed $8.60 as mileage for 
“86 miles (rd. trip)”. Our practice is to allow subsistence only when the 
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hearing requires attendance at a point so far removed from the place of 
residence of the party as to prohibit return thereto from day to day. 
Since respondent’s claim for $120.00 under the category of subsistence 
is not further explained, and since we are at a loss to categorize this 
claim, such claim will be disallowed. We find the remainder of the fees 
and expenses claimed by respondent to have been incurred in connection 
with the oral hearing and to be reasonable. Such fees and expenses, after 
subtracting the $120.00 which we have disallowed, amount to a total of 
$1,672.90. Additional reparation should be awarded to respondent from 
complainant in this amount. 


The complaint is dismissed. 


Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, $500.00, with interest thereon at the rate of 
8 percent per annum from December 1, 1977, until paid. 


Within 30 days from the date of this order, complainant shall pay to 
respondent, as additional reparation, $1,672.90, with interest thereon at 
the rate of 8 percent per annum, from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 19,057) 


DIXON TOM-A-TOE PRODUCE, INC. v. LOUIS KALECK, d/b/a KALECK 
DISTRIBUTING CO. PACA Docket No. 2-4806. In order issued Febru- 
ary 8, 1979, by Donald A. Campbell, Judicial Officer. 
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REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 19,058) 


Six L’S PACKING Co., INC. v. BRUCATO PRODUCE, INC. PACA Docket No. 
2-5304. Reparation of $15,008.00 with 8 percent interest from Sep- 
tember 1, 1978, awarded complainant against respondent in order 
issued March 15, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,059) 


TOMATO MAN, INC. v. BRUCATO PRODUCE, INC. PACA Docket No. 
2-5303. Reparation of $17,800.20 with 8 percent interest from 


June 1, 1978, awarded complainant against respondent in order is- 
sued March 15, 1979, by Donald A. Campbell, Judicial Officer. 
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Extent of and permission for 
MOTION TO FILE LATE APPEAL 
Denial of 
ORAL HEARING 


Failure to request 


PREMISES 
State of 


PRIMARY ENCLOSURES 


Insanitary condition of 


PRIOR VIOLATIONS 


Considered in assessing penalty 


Notification of 


RECORDS 


Inadequacies of 


REGULATIONS AND STANDARDS 


Failure to comply with 373, 376 


SANCTION 
Civil penalty of $1400 
Suspension for 30 days 
Suspension for 180 days 


FEDERAL MEAT INSPECTION ACT 


APPLICATION FOR INSPECTION SERVICES 
Approval of based upon unlisted misdemeanor 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


COMPLIANCE REPORT 


Discovery of conviction of felony and falsification of 
application 


EQUITABLE ESTOPPEL 
Inapplicability of 


FELONY 


Conviction for 


Suspended sentence and probation 


FORMATION OF NEW COMPANY 


President and treasurer of 


Application for inspection services 


MISDEMEANOR 


Failure to list on application for services under the Act 


RESTITUTION 


Full payment to owners of stolen beef 


SANCTION 


Withdrawal and denial of services, as provided 


STOLEN BEEF 
Acceptance and processing of, with knowledge of theft 


21U.S.C. 671 


Meaning and correct application of 


HORSE PROTECTION ACT 


DISMISSAL 


Absence of unlawful actions 


EVIDENCE 


Insufficiency 


PRE-EXISTING SORE CONDITION 


Failure to prove 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS AND RECORDS 


Incomplete or incorrect 


BONDING REQUIREMENTS 


Failure to comply with 


CHECKS OR DRAFTS 


Insufficient funds 


CUSTODIAL ACCOUNT FOR SHIPPERS PROCEEDS 


Failure to maintain in conformity with the regulations 


IMPROPER PRACTICES 


Permitting employees to purchase consigned livestock for own accounts ... . 


INSOLVENCY 


Current liabilities exceeding current assets 


PREFERENTIAL PAYMENTS 


Making of, in connection with purchases 


RECONSIDERATION 


Order on 


REINSTATEMENT 


Of prior order 


SANCTION 
Civil penalties totalling $750.00 


Suspension for 60 days 


TRUST FUNDS 


Failure to hold in trust 


UNJUST PRACTICE 


Failure to pay 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
By dominion and control 


By failure to reject 


AGENCY 
Established 


AGENT 
Authority of 


ACCOUNTING 


False and incorrect 


BROKER 


Failure of to account truly and correctly and to remit net 
eR ae ee a aM Fe rar dia YS eA ee Ne li ha ae 464 


BURDEN OF PROOF 
Failure to sustain 434, 444, 483 


CONSIGNMENT 


PAC CIEOUE ss rk ook bec he cee cae s 6 alse EROS CR ED ORES 453 


CONTRACT 
Breach of 


Failure to prove breach of 


CONTRACT COMPLIANCE 


Burden of proof as to 


DAMAGES 


Failure to show 


Measure of 


DIVERSION 
Absent authority 


DUMPING 
Absent certificate 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


EVIDENCE 


Failure to submit 


EXPRESS WARRANTY 
Breach of 
FLAGRANT AND REPEATED VIOLATIONS 


Failure to pay 

FRAUD OR DECEPTION 
Failure to prove 

FIELD BOXES 
Failure to prove claim for 


FUMIGATION 


Of oranges 


Failure to prove guarantee on 
GOOD DELIVERY 


Failure to make 


INQUIRY 


Failure to make 


MOTION TO REOPEN 


Denial of 


MONETARY DAMAGES 
Failure to offer proof of 

NOTICE OF REJECTION AND BREACH 
Failure to give 

OFFICIAL INSPECTION 


Failure to order 


PURCHASER 
Actual 


PURCHASE TRANSACTION 


Ratification of 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


RATIFICATION 


By failure to repudiate 


REJECTION 
Rightful 


REJECTION NOTICE 


Untimely 


RESALE 
Net proceeds of 


SALVAGE OR RESALE 


Failure to attempt 


SANCTION 


Revocation of license 


Revocation of license — Consent 


STATUTE OF LIMITATIONS 
Equitable tolling of barred 


SUITABLE SHIPPING CONDITION WARRANTY 
Inapplicability of 
Breach of 

TRANSPORTATION SERVICE AND CONDITIONS 


Abnormal 
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